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The Encroachment of The Federal Govern- 
ment On The Sovereign Rights 
Of The Various States 


An Address delivered before Polk County Bar Association by Hon. Cary D. Landis, 
Attorney General of Florida 


As a lawyer engaged in the active practice of law, for a number of 
years prior to my becoming Attorney General of Florida and during 
that time being interested in the study of government, I became con- 
vinced that there was a strong growing tendence of the Federal Govern- 
ment to encroach upon what I had always been taught to believe and 
did believe were the sovereign rights of the States. During my years 
of work as Attorney General, my work and study in that office has 
intensified and confirmed my conviction in this regard until it is my 
sincere belief that we have nearly, if not entirely, reached a time when 
the various States must fight for their rights as such sovereign States, 
or else the States as such with distinct sovereignty will be a thing of 
the past and we will have to be content with one sovereign government 
and that being the National or Federal State or Government. 


Our government is a constitutional government and as founded under 
the Constitution is a government of dual sovereignties, to-wit: the Fed- 
eral Government, sovereign in its circumscribed sphere of action and 
the State Governments, sovereign in their sphere of activity. 


The people are the fountain of governmental authority and it may be 
that we have reached that period when the people desire only one 
soveriegn government, and that the Federal Government, but I cannot 
bring myself to the belief that this would be wise. 


Some may argue, whether justifiable or not, that the rights of the 
States are a mere matter of tradition, but not so with me. Having 
spent much of my time, over a span of years from my early days in 
school and college to the present in a study of matters pertaining to 
government, I am clearly of the opinion that there is a tremendous ad- 
vantage from the standpoint of good government in maintaining and 
preserving the distinct spheres of sovereignty of the Federal and State 
governments as they were and are circumscribed by the Constitution. 


I believe you will all agree that there never was a time in the history 
of our country when it was so all important for you, members of the 
bar and all others interested in good government, to use your influence 
to teach and instill in the minds of the general citizenship a feeling that 
it is their duty and their business to run this government—the govern- 
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ment is their business just as much as the business of those whom 
they elect as their officers in the executive, legislative and judicial 
departments. 


When the seat of government is far off and remote, the citizen in 
the same ratio loses and abandons his responsibility to government. 


As to all local matters and concerns, even though the government 
by the states, the counties and lesser subdivisions is, for the sake of 
argument less efficient, it is more wise than theoretical centralized 
government by the nation. 


The people who compose the inhabitants of what we speak of as 
the thirteen original colonies had had their lesson of tyranical govern- 
ment at long range, when they selected representatives to draft the 
Declaration of Independence against the mother country. 


By this document, the colonists voiced for all time their fixed and 


determined opposition to tyranical mandates of government issued at 
long distance. 


For a century prior to severing the ties with the mother country, the 
American colonists had been taught and drilled in the evils of centralized 
government with which they had no close or immediate contact or con- 
trol. 


This was the very reason that the division of powers between the 
Federal government and the State governments had the front space on 
the stage in the long and troublesome discussions that were had in 
the preparation of the Articles of Confederation and later the Consti- 
tution of the United States. The long and serious and learned debates 
had in the Constitutional Convention centered on this question of di- 
vision of powers. 


Colonial history is replete with discussions of this question in prin- 
ciple—the discussion, of course, being as to imperial authority over the 
colonial as against local or colonial autonomy. 


Many scholars of government sat in the Constitutional Convention— 
they knew the history of the world—they knew that many of the so- 
called highest forms of government in the past, such as Persia, Baby- 
lon, Greece, Rome and others, when at their very highest had fallen 
by virtue of the centralization of governmental power and the des- 
truction or absorption of all local self government. 


This feeling and desire on the part of the colonists for local autonomy 
was so strong that when they framed the Articles of Confederation 
they provided for a Federal Government but gave it practically no power 
and soon it was realized that a Federal Government that was a mere 
agent of the States, without some substantial powers of its own was 
practically helpless in carrying out the functions which they were will- 
ing to concede it should have. 


In those cases where the Federal Government must act, it was diffi- 
cult to obtain effective authority from all the States—it was a setup 


that was clearly too cumbersome, too dilatory and in general was un- 
workable. 
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With a vision which now seems to have been inspired, a compromise 
form of government, such as had never existed before, was developed, 
whereby two distinct sovereign governments were created—the Fed- 
eral or central government and the State or local governments each 
sovereign within itself within prescribed spheres of operation. Realiz- 
ing the weakness of the Articles of Confederation with reference to dis- 
tinct, essential powers as to international affairs and domestic affairs 
of national concern, the Federal Government was given sovereign author- 
ity as to such defined powers, i. e., power over the national defense, war, 
army, navy, treaties and matters of interstate commerce. 


The sovereign authority as to all other matters, which were the mul- 
titude of problems local in interest and nature were left with and re- 
served in the State governments. These state sovereign functions in- 
cluded schools, labor, agriculture, manufacturing, health, morals, crime 
and policing and all other subjects pertaining to human endeavor which 
may vary according to races of people involved, character and treatment 
of the people due to climatic, geographical or other local conditions. 


The cleavage line between the two sovereign forms of government 
which encompassed the same territory was that the Federal sovereignty 
was made up of delegated powers from the States and the State sovereign- 
ty was made up of undefined reserve powers. 


This cleavage line of sovereign powers between these two governments 
was fundamental—it constituted the very base upon which our Con- 
stitution was constructed and adopted. While it was understood by the 
framers of the Constitution that the principle embodied in the first ten 
amendments to the Constitution were in legal effect in the Constitution 
proper, yet the people to make doubly sure, adopted and ratified the 
first ten amendments immediately after the adoption of the Constitu- 
tion itself. 


The tenth amendment is, of course, the one that clearly sets forth the 
basic principle of division of sovereign powers and is as follows: 


“The powers not delegated to the United States by the Consti- 
tution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.” 


Thomas Jefferson, the immortal disciple of democracy, when he made 
his first inaugural address as President of the United States, enume- 
rated the “essential principles of our government” and among them he 
stated the following: 


“The support of the State governments as the most competent 
administrations for our domestic concerns, are the surest bulwarks 
against anti-republican tendencies.” 


At an even earlier date, Thomas Jefferson, in discussing the fears 
of the framers of the Constitution, used the following significant lan- 
guage: 


“When all government, domestic and foreign, in little as in great 
things, shall be drawn to Washington as the center of all powers, it 
will render powerless the checks provided of one government on 
another and will become as venal and oppressive as the government 
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from which it separated. If the States look with apathy on this silent 
descent of their governments into the gulf which is to swallow all, 
we have only to weep over the human character found uncontroll- 
able but by a rod of iron, and the blasphemers of man as incapable 
of self government become his true historians.” 


As I read the signs of the present times, it seems to me that it is 
just as important now, if not more so, than it was when our Constitu- 
tion was adopted, that the Federal Government in the exercise of its 
sovereignty should be limited to its circumscribed sphere of action in 
international matters and matters with a national aspect and the people 
of the states should have the full and untrammelled exercise of all those 
rights reserved to the States at the time the Constitution was adopted. 


The great Woodrow Wilson once said: 


“It would be fatal to our political vitality, really to strip the 
States of their powers and transfer them to the Federal govern- 
ment. It cannot be too often repeated that it has been the privi- 
lege of separate development secured to the several regions of the 
country by the Constitution, and not the privilege of separate de- 
velopment only, but also that other more fundamental privilege that 
lies back of it, the privilege of independent local opinion and in- 
dividual conviction, which has given speed, facility, vigor and cer- 
tainty to the processes of our economic and political growth. To 
buy temporary ease and convenience for the performance of a few 
great tasks of the hour at the expense of that would be to pay too 
great a price and to cheat all generations for the sake of one.” 


This is a principle of government which I have been taught from my 
childhood to be fundamentally sound and I still think so. 


With the thought in mind of our dual sovereignty governments—Fed- 
eral and State, let us ask ourselves whether or not, there has not, in 
recent years been a most serious encroachment by the Federal govern- 
ment upon the powers reserved to the States. 


For the last ten or fifteen years, I have been firmly of the opinion 
that there has been such encroachment and I fear that the tide of such 
encroachment is rising rapidly and unless a most powerful levee of 
public opinion can be constructed and builded, the reserved powers to 
the States and even the States themselves may be destroyed and for- 
ever washed away into a sea of oblivion. To make a complete picture 
of the situation is beyond the scope of such a paper as this—it would 
require a survey of almost numberless judicial decisions, legislative en- 
actments, departmental and administrative rulings without end. 


I do want to seriously call your attention to some outstanding examples 
of Federal encroachment, which of necessity must affect you and me 
as practicing attorneys in Florida—examples which come in our way 
almost daily. 


If there is any one field, in which all lawyers agree so far as I know, 
that the Federal government has and is encroaching upon the reserved 
powers of the States, it is the field of taxation. You will recall that 
the outstanding weakness of the Articles of Confederation was the lack 
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of a vested power to tax. The framers of the Constitution fully realized 
that the new Federal government must have a definite power to tax— 
around this question then, as to the extent of such power to be vested, 
centered the great debates of that convention. 


A large number felt that the power to tax by the Federal govern- 
ment should be limited to external taxes, or, in other words, customs, 
duties, etc., those things that dealt with international intercourse. 


After prolonged debate, a compromise was suggested to the effect 
that the power of taxation to be vested in the Federal government should 
extend to the levying of taxes over all fields over which the Federal 
government had the power of regulation. 


The ultimate and final outcome was that the power of taxation was 
conferred upon the Federal government without any express limitation. 


However, by a careful study of the debates in the convention and the 
articles that appear in the Federalist, it can readily be determined that 
those sitting in that convention, as well as those sitting in the various 
conventions having to do with the adoption and ratification of the Con- 
stitution, had an abiding conviction that the power to tax by the Fed- 
eral government, except in time of war, would never be exercised in 
the general field of taxation, but that it would always be limited in 
peace times to taxation in the field of foreign and interstate commerce 
—except, possibly to the then traditionally known subjects of taxation, 
to-wit: liquor and tobacco. This abiding conviction of unexpressed 
limitation upon the federal power of taxation was religiously adhered 
to by our Federal government for more than one hundred years—in 
the several wars we had during this time, internal taxes were levied by 
the Federal government, but all such taxes were quickly repealed when 
the war emergency was over. 


But what is the concrete picture of today—we are at peace with all 
the world and have been since 1918, yet there is scarcely a single field 
of taxation that has not been invaded by the Federal government and 
there is no apparent intention of the Federal government retiring from 
such taxation. In fact, the indications are that more internal subjects 
of taxation are to be sought rather than retire and leave internal taxation 
to the States. 


At this time, if I am correctly advised, there is only one State in the 
Union that does not levy estate or inheritance taxes or both. Can you 
imagine a field of taxation that should be more exclusively a field of 
State taxation. The State laws control the devolution of property—State 
tribunals, officered by State officers, care for and administer the pro- 
perty of decedents. 


The Federal government entered this field in 1916—then ostensibly 
as an emergency measure, but who now would say that the Federal 
government does now look upon this as a permanent source of federal 
revenue? 


Congress later enacted a law with which you are all familiar, allow- 
ing a credit of the amount paid in State taxes up to 80% of the Fed- 
eral tax, so that roughly stated 80% of death taxes go to the States 
and 20% to the Federal government. This was an insidiously danger- 
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ous law—it drove all States to adopt and levy these inheritance and es- 
tate taxes; it drove Florida to do it; Florida did not want to levy such 
estate taxes; Florida tried to get in the Supreme Court of the United 
States to show that a great injustice was being done our people as 
against other States that had levied such taxes; we were denied the 
right to get into court on this question; our citizens had to pay these 
Federal estate taxes and they all went to the Federal government, while 
in other States that had such estate taxes, 80% of them could be re- 
tained; so we were driven to it and we did levy such taxes against our 
will, but by the coercion of the federal taxing laws. But later what does 
the Federal government do? In 1932, it raised its rates from 20% to 


45%, and as to this increase the States were not permitted to share at 
all. 


In 1934, the Federal government again raised its rates—the top rate 
being 60%—and here again the States do not share in the increase. 


The gasoline field is another which the Federal government has re- 
cently entered. The program has aspects of permanency, but the present 
tax is limited in duration. The fact that it has once been extended in- 
dicates permanency, and this in time of peace. 


This field had been adopted by all the States and some of the Terri- 
tories, as a field of proper local taxation, based very largely and pro- 
perly on the theory that it bore a proper relation to raising funds for 
highways. 


In 1932, the 48 States collected from this field in toto $509,277,000, 
while during this same year the Federal government collected, according 
to the Secretary of Treasury report, $124,929,999 or almost one-fourth 
as much as the States. 


Congress increased this tax in 1933 and the Secretary of the Treas- 
ury now estimates that the probable revenue from this source to the 
Federal government will reach well over one-third of the total State 
collections. 


When the Twenty-first amendment to the Constitution was adopted, 
the regulation of alcoholic liquors was again returned to the States, and 
the Federal government immediately rushed into this field of taxation 
and since repeal even though more than one-third of the States yet pro- 
hibit the sale of hard liquors, the Federal government has collected, ac- 
cording to the last report, $184,923,535, which in peace times seems a 
very large and undue amount to collect in a purely local field of tax- 
ation. 


If you will scan the field of internal taxation, which clearly in peace 
times should be left to the States, you will scarcely be able to find a 
single item subject to taxation that is not now covered by federal levies 
—breweries, liquor dealers, oleomargarine, mixed flour, filled cheese, 
theatre admissions, shows, football games, automobile parts, cameras, 
chewing gum, clocks, watches, furs, matches, phonograph records, radios 
and radio parts, sporting goods, toilet preparations, firearms, mechanical 
refrigerators, checks, safety deposit boxes rented, telegrams, telephone 
calls costing fifty cents or more, and these various excise taxes naturally 
and of necessity become a part of the cost to the consumer. Capital stock 
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stamp taxes of various kinds add to the list. At this time there are 
79 federal taxes in force exclusive of special taxes such as the process- 
ing and equalization taxes. Forty-three of these taxes have been enacted 
since 1932. At this time, the Federal and State governments substan- 
tially cover the same fields of taxation—the only difference being the 
Federal government exclusively collects import duties and the States 
the general property tax. 


The total State and local governments annual legitimate requirements 
amount to over ten billion dollars—with the Federal government cover- 
ing every field of taxation, where are the State and local governments 
going to get this money. To me the future does not look very bright. 


The Federal government is a good collector, Congress has enacted a 
law which provides— 


“Whenever any person indebted to the United States is insolvent 
or whenever the estate of any deceased debtor, in the hands of the 
executors or administrators, is insufficient to pay all the debts of 
the deceased, the debts of the United States shall be first satisfied.” 


The Supreme court has upheld this law in County of Spokane (Wash- 
ington) vs. United States, 279 U.S. 80 (1929). This case based on United 
States vs. Fisher, 2 Cranch 358. 


Thus it is that in all these fields of taxation, originally thought and 
intended to be fields of State levies, the Federal government takes its 
levies and if there is anything left, the States, formerly thought to be 
sovereign in this field of operation, takes what is left. 


I think all lawyers agree the federal code contains many, many laws 
levying taxes, the ultimate object of which is regulation rather than 
revenue and this is done where the matter of regulation is clearly the 
States’ business rather than the Federal government’s. 


The Supreme court has been inclined to uphold the measures when 
in form they appear to be revenue measures, although in effect they 
are regulatory measures. See McCray vs. United States, 195 U.S. 27 
(1904), and United States vs. Doremus, 249 U.S. 86 (1919), all out- 
standing cases. 


However, the Supreme court in 259 U.S. 20 (1922) Bailey vs Drezel 
Furniture Company, said: 


“Grant the validity of this law, and all that Congress would need 
do, hereafter, in seeking to take over to its control any one of the 
great number of subjects of public interest, jurisdiction of which 
the States have never parted with and which are reserved to them 
by the tenth amendment would be to enact a detailed measure of 
complete regulation of the subject and enforce it by a so-called tax 
upon departures from it. To give such magic powers to the word 
‘tax’ would be to break down all constitutional limitation of the 


powers of Congress and completely wipe out the sovereignty of the 
State.” 


In the same year a tax on the sale of grain futures was held un- 
contitutional on the same ground—see Hill vs. Wallace, 259 U.S. 44 
(1922). 
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The decisions seems most hopeful in themselves and seem to have 
established once and for all that Congress, through the power to tax, 
could not regulate internal concerns over which the States alone had 
control. 


Then follows the Agricultural Adjustment Act, based on an emer- 
gency—well and good—but if this is to be a matter of lasting national 
policy, then agriculture and production will have passed from the sov- 
ereign control of the States to the sovereign control of the Federal 
government. 


For two decades we have had what are called “‘grant in aid plans.” 
These plans are what are frequently called the fifty-fifty plans. The 
Federal government puts out one dollar and the State puts up a dol- 
lar to match it. These plans or subsidies, in a most subtle way, have 
enabled the Federal government to exert its influence and acquire power 
over education, labor, health, highways and a great many other sub- 
jects, the control over which is reserved to the States. 


The States and political subdivisions, in order to meet their half of 
these grant in aid plans or subsidies have overburdened themselves in 
raising money to match federal funds; and also as a protection to them- 
selves the States and subdivisions have generally fixed a maximum of 
borrowing capacity and by virtue of these two factors, the State and 
subdivisions found themselves helpless to raise by taxation enough to 
take care of the needy during this depression and had to call for aid 
from the Federal government, thereby placing themselves further in 
the control of the Federal government. 


This system of subsidies by the Federal government started with what 
lawyers know as the Morrill Act of 1862. This Act provided a donation 
to each State in the form of land for “the endorsement, support and 
maintenance of at least one college where the leading object shall be, 
without excluding other scientific and classical studies, and including 
military tactics, to teach such branches of learning as are related to agri- 
culture and the mechanical arts.” The conditions imposed by this Act 
may seem negligible in number and character, yet this bill when first 


introduced was bitterly attacked. Henry Clay in the United States Senate 
said: 


“This bill treats the States as creatures instead of creators, and 


proposes to give them their own property and direct them how to 
use it.” 


The only other acts of subsidy of this character given prior to two 
decades ago, were the Acts making gifts to land grant agricultural 
colleges. The real grant in aid policy was started in 1911 when the 
Weeks Act was passed by Congress appropriating $200,000 to enable 
the Secretary of Agriculture to cooperate with any State or group of 
States in the protection against fires on the water sheds in navigable 
streams. It provided for federal inspection of state activities. The 
federal aid was dependent upon federal approval of state plans. It 
also provided that the States should match each dollar expended by 
the Federal government. 
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The grant in aid acts today appropriate millions of federal money 
annually, upon the principles of federal approval of state activities and 
the matching of dollars by the States . These plans carry this federal 
activity into the fields which are clearly within the reserved spheres 
of State dominion. Some examples are as follows: 


The Smith Lever Act of 1914, establishing the elaborate Agricultural 
Extension Program with which we are all familiar. In 1916 the federal 
aid to States for highways. In 1917 the Smith-Hughes Act covering 
vocational education. In 1918 a Grant in Aid Act covering venereal di- 
seases. In 1921 the Sheppard-Towner Act covering the field of hygenics 
of maternity and infancy. In 1924, a further extension of the former 
Weeks Act, extending it to all private or state forest lands from fire. 


In 1915 federal aid to States amounted to $11,010,000. In seven 
years this climbed to $134,731.000. In 1932, it reached $269,425,252.58. 


The Federal subsidies today cover education, health, agriculture, vo- 
cational training, home economics, teacher training, education of the 
blind, studies in rural sanitation, cooperative farm forestry, etc. These 
subjects read like a list of the reserved powers to the States by the 
Federal Constitution. 


These subsidies are practically all on the same conditions, to-wit: 
The States match the amounts. 
The Federal government approves the plans. 


The Federal government has the right to have inspectors on work at all 
times. 


The local disbursing agents must account to the Federal authorities. 
The Federal agency promulgates the rules and regulations. 


Federal authorities have the right to control funds if work not carried 
out according to Federal government plans. 


Most States have accepted these grants regardless of conditions im- 
posed. 


A most striking example was the case of the federal grant for vo- 
cational training. Within ten months after the passage of this Act, 
it was accepted by every State in the Union. 


The constitutionality of these Acts was established by the Supreme 
Court of the United States in the case of Massachusetts vs. Mellon and 
Harriet Frothingham vs. Mellon in 262 U.S. 447 (1923). In these 
cases the State of Massachusetts and a citizen sought an injunction 
against the enforcement of the Sheppard-Towner Act or the Maternity 
and Infant Mortality Bill. 


I want you to notice what Justice Sutherland, speaking for the court, 
said: 


“Probably it would be sufficient to point out that the powers of 
the States are not invaded, since the statute imposes no obligation, 
but simply extends an option which the State is free to accept or 
reject. But we do not rest here .. . . ., nor does the statute 
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require the States to do or yield anything. If Congress enacted it 
w:th the ulterior purpose of tempting them to yield, that purpose 
may be effectively frustrated by the simple expedient of not yield- 
ing.” 


A consideration of this language forces me to ask this question: Will 
a State or can it be expected that a State will not yield to the temptation 
to submit and take its part when the money is raised by taxation on 
all the States in fields of taxation which were reserved to the States 
and should remain exclusively with the States? 


Dr. Ray L. Wilbur, former Secretary of the Interior and while he 
held that office expressed his reaction as follows: 


“Just at present many of our local governments and State govern- 
ments have largely lost their dignity and sense of responsibility. Many 
of them, as well as many of our citizens, think of the national govern- 
ment as a central grab bag from which they are trying to get every- 
thing from fertilizer loans to school subsidies. How long can this go 
on without peril to our Constitutions? 


Our own Dr. John J. Tigert, President of the University of Florida 
and former Commissioner of Education of the United States, in a recent 
article published in a national magazine bitterly attacks educational 
subsidies as being unwise and according to the best figures available, 
unnecessary in normal times. 


The Federal government today is asserting the power to tax by way 
of licenses, the different States themselves where such States now are 
handling, the liquor dispensed within their borders—this on the theory 
that this is not a state operation but a private enterprise the State has 
gone into. All this notwithstanding the fact that in Pennsylvania and 
Oregon at least all profits go to the relief of the needy, unemployed, 
indigent aged and the blind. 


We have always been taught and have always thought, that the prin- 
ciple that the Federal government could not tax the State governments 
and the State governments could not tax the Federal government was a 
fundamental underlying principle upon which our government of dual 
sovereignties was builded. All lawyers have always thought this was 
settled by the opinion of the great Chief Justice Marshall in 1819 in 
the case of McCulloch vs. Maryland, 4 Wheaton 316. 


This paper is now too long, but it would be most interesting, had I 
the time, to go into the question of the Federal government’s encroach- 
ment on the power of the States to liquidate State banks, Building and 
Loan associations insurance companies and other forms of financial in- 
stitutions. 


I need not enlarge further on the seriousness of these attacks on 
State sovereignty—the price the States are paying is too high. Nothing 
in my opinion can compensate our States for a loss of any portion or 
all of their consitutional sovereign rights. 


(Continued on page 163) 
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Is A Covenant To Pay Taxes A Covenant 
To Pay Rent? 


By BURNETT RoTH, LL. B. 
Legal Research Problem, University of Florida 


A polemic form of litigation in the courts of our country is the con- 
struction of covenants in lease contracts for the payment of taxes. This 
is particularly true in the trial of causes involving distress proceedings, 
and in bankruptcy cases in which the claim of the landlord to rent is 
considered as a priority under state statutes. 


While the courts vary in interpreting what forms of assessments 
are to be considered as included in a covenant to pay taxes, and while 
independent tax covenants are strictly construed by them, the question 
as to whether a covenant to pay taxes partakes of the nature of rent 
is an interesting one with reference to which a marked divergence of 
opinion exists. 


There is a minority view to the effect that a covenant to pay taxes is 
not a covenant to pay rent. An eminent writer' who favors this view 
contends that sums paid as taxes do not constitute rent, since they 
are not paid to the lessor. To substantiate this position, he cites three 
cases. 


In the first of these cases2, the lessee had covenanted in a portion of 
the lease independent from the covenant to pay rent, to keep the build- 
ing in repair, and to pay the taxes on the property. Under the existing 
Massachusetts statute, a forfeiture could be declared by the lessor if 
rent was not tendered by the lessee within fourteen days after a demand 
had been made. In this case, after such a demand, the lessee had tendered 
the rent but not the taxes due. The court held that no tender of the 
taxes was necessary, as they were not to be paid as rent. 


In the second case,* the lessee agreed to pay a nominal annual rental 
and, in a separate covenant, bound himself to pay all taxes assessed 
against the land. Reasoning upon the theory that the taxes were pay- 
able to the public authorities and not to the landlord,’ and stressing the 
fact that no legal demand could be made for the taxes by the landlord, 
the court decided that the covenant to pay taxes was not a covenant to 
pay rent and that the tenant could not be dispossessed for the nonpay- 
ment of taxes. 


In the remaining case,° there was a stipulation to pay a certain rent, 
for which distress proceedings could be had. In addition, the lessee 
covenanted to pay the taxes on the property. Here again the court de- 
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. Tiffany on Real Property, Volume 2, Second edition, page 1468. 

Hodgkins v Price (1884) 137 Mass. 13. 

Cf. Metropolitan Land Co. v Manning, (1903), 98 Mo, App. 248, 71 S. W. 699. 

The State on rel. Wilson a. Ewayze, (1863) 15 Abb. Pr. 432, (N.Y.). 

See discussion on this proposition, infra page 8. 

. Evans v Lincoln Co., 204 Pa, 448, 54 Atl. 321, 10 Am. Bankr. Rep. 401 (1903); Accord: 
In re Family Laundry Co. 193 Fed. 297. 
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cided that since the payment was to be made to the authorities and not 
directly to the landlord,’ the covenant, in the absence of a contrary in- 
tention clearly shown by the wording of the lease, was not to be regarded 
as requiring the payment of such taxes as rent. 


There are other cases,® also, which agree that the expressly defined 
rent obligation cannot be so construed and enlarged as to embrace a 
separate and independent covenant such as one to pay taxes. 


In the leading case? taking this view, the court concedes that the 
payment of taxes is part of the return made by the lessee to his land- 
lord for the use of the property, and, therefore, properly comes under 
the definition of rent. It points out, however, that in one sense the per- 
formance of every covenant on the part of the lessee is a return made 
by the tenant for the use of the land but that it cannot be contended that 
money stipulated to be expended for repairs or other improvements is 
any portion of rent. Reasoning further, the court says: “Taxes, being 
payable annually, approach, it is true, to the idea and character of rent, 
which is a certain yearly return reserved to the landlord in money, or 
kind, or service for the enjoyment of the freehold; but they are dis- 
tinguished from rent in this, that they are uncertain both as to amount 
and time of payment, and are payable not to the landlord but to the 
government, and are imposed for the benefit of the public . . .” 


In opposition to this minority view, we have a majority'® of the 
courts holding that a covenant to pay taxes will be construed as a cove- 
nant to pay them as rent whenever it is possible to regard the promise 
to pay the taxes as an additional compensation for the use of the pre- 
mises. This construction is given because the courts believe that the 
manifest intention of the parties is to have the taxes paid as part of 
the rent. The use of such language as “taxes shall be paid as an ad- 
ditional consideration for the leasing of said premises” has been con- 
strued'' as a covenant to pay the taxes as rent. Where the lease cove- 
nant provided for a yearly rental and then stipulated that the tenant 
agreed to pay this rental “together with the annual taxes’,'2 or that 


7. Obiter dicta in Fernwood Masonic Hall Ass. v Jones, 102 Pa. 307, to the effect that 
taxes agreed to be paid by the lessor is rent was explained away in this decision by apply- 
ing the distinction that in the prior case payment was to be made to the landlord. 

8. Infra note 9. 

9. Garner v Hannah (1857) 6 Duer 262, 13 N.Y. Super. Ct, 262; Accord: Langley v 
Ross, (1884) 55 Mich. 163, 20 N.W. 886; Schuricht et al v Broadwell (1877) 4 Missouri 
Appeal Rep. 160; Guild v Sampson (1919) 232 Mass. 509, 122 N.E. 12, and citations; Binns 
v Hudson (1813) 5 Binney (Pa.) 504; Holder v Southern Cotton Oil Co. (1925) 34 Ga. 
App. 66, 128 S, E. 220. 

10. 36 C. J. page 291, paragraph 1051, note 80; Neagle v Kelly, 146 Ill. 460, 34 N.E. 
947, (1893); Morrison v Moir Hotel Co. (1917) 204 Ill. 433; Roberts v Sims (1887) 2 So. 
72, 64 Miss. 597; Perrin & Smith Printing Co. v Cook Hotel & Excursion Co. (1906) 118 
Mo. App. 44, 93 S,W. 337; Woolsey v Abbett (1901) 65 N.J. Law 253, 48 Atl. 949; East 
v Clarke (1915) 23 Dom. L.R. 74, (Ont.); Quimby v Sheffield (1911) 84 Conn. 177, 79 
Atl. 179; Gedge v Shoenberger (1885) 83 Ky. Rep. 91, 7 Ky. Law Rep. 31; McManus v 
Fair Shoe & Clothing Co., 60 Mo. App. 216; Knight v Orchard, 92 Mo, App. 466; Elliot v 
Gantt, 64 Mo. App 248; Fernwood Masonic Hall Ass, v Jones, supra note 7; In re Spies- 
Alper Co., 231 Fed. 535; Cf. cases infra notes 20-25 which names taxes as rent eo nomine. 

11. Britton, Trustee of Hicks-Fuller Co. v Western Iowa Co. (1925, Eighth Circuit), 9 F 
(2) 483, 45 A.L.R. 711; citing Neagle v Kelley, supra note 10; Perrin & Smith Printing 
Co. v Cook Hotel & Excursion Co., supra note 10; Knight v Orchard, supra note 10. 

12. In re Spies-Alper Co., supra note 10. 
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he should “also pay all taxes”,'> or that he agreed to pay the specified 
rent and in addition should “pay all taxes and other assessments’’,'4 
the courts have construed the covenant to pay the taxes as a covenant 
to pay them as rent. 


Under both the minority and majority holdings, the principal stress 
is laid upon what appears from the individual facts to be the intent of 
the parties. No particular form is necessary to signify this intent.'s 
If the necessary implication is that the parties intended for taxes to be 
considered as rent the courts should so hold.'© One court has gone so 
far as to hold that unless a contrary intention clearly appears, a cove- 
nant to pay taxes must be construed as one to pay the taxes as a part 
of the rent.'7 The intent must be gathered, too, from the entire con- 
tract..° Even though some technical element of rent may be missing, 
if the taxes were intended to be rent they should be treated as such.'9 


That the problem evolves into one of intention is borne out by the 
fact that all courts hold that if the taxes are reserved as rent eo nomine 
they will be considered as part of the rent. Taxes have been held to 
be a part of the rent eo nomine when they have been covenanted to be 
paid as “further rent’2° or expressly declared to be a “part of the 
rent’’,2' or were to be paid in addition to the stipulated rent “as a part 
of the rental’’,22 or have been “reserved as rent’’,2? or “declared to be 
rent’’24 or were to be paid “as rent’’.25 


Additional evidence that the intention of the parties controls with 
reference to whether a covenant to pay taxes is a covenant to pay rent 
is found in the cases which hold that a covenant to pay taxes in a lease 
in which no rent is reserved is a covenant to pay rent.26 


13. Woolsey v Abbett, supra note 10; Gedge v Shoenberger, supra note 10; Fernwood 
Masonic Holl Ass. v Jones, supra note 7. 

14. In re Copping’s Estate, (1929, Southern District of Texas), 29 F (2) 998, 13 Am. 
Bankr. Rep (NS) 507; Schlafly v D’Arey, 1 F (S) 297; McManus v Fair Shoe & Clothing 
Co., supra note 10. 

15. Central Law Journal 412 (1896), 

16. Gedge v Shoenberger, supra note 10, in which one judge insists that the intent for 
taxes to be paid as rent must be clearly shown from the language used. 

17. Elliot v Gantt, supra note 10. 

18. Britton, Trustee of Hicks-Fuller Co. v Western Iowa Co., supra note 11. 

19. Perrin & Smith Printing Co. v Cook Hotel & Excursion Co., supra note 10; cited in 
Copping’s Estate, supra note 14, and supported by Neagle v Kelly, supra note 10; Roberts 
v Sims, supra note 10; Quinby v Sheffield, supra note 10. 

20. McCann v Evans, 185 Fed, 98, 107 C.C.A. 313 (Third Cir.). 

21. Bennett’s Estate v Sproul, 42 F (2) 33, 16 Am, Bankr. Rep. (NS) 425, (1930); Neagle 
v Kelly, supra note 10; Cf. Eichenlaub v Neil, 10 Ohio Cir. Ct. 427, affirmed 56 Ohio St. 
782, 49 N.E. 1113. 

22. Consolidated Coach Corp. v Consolidated Realty Co., 65 S,W. (2) 724, 251 Ky. 
614, (1933). 

23. Woolsey v Abbett, supra note 10. 

24. Irving Trust Company v Burke, 65 F (2) 730, reviewing In re Rosenstock, 1 F (S) 


25. Maryland Theatrical Corp. v Manayunk Trust Co., (1929), Maryland, 146 Atl. 805. 
26. Sullivan v Sweeney, (1908) 4 E,L.R. 492 (Can.); East v Clarke, supra note 10; 
American Bonding Co. of Baltimore v Pueblo Investment Co., 80 C.C.A. 97, 150 Fed 17, 


10 Ann. Cases 357, 9 L. R.A. (NS) 557; Feidmeyer v Werntz, (1913), 119 Md. 285, 86 Atl. 
986. 
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in emphasizing the fact that the intention of the parties is the con- 
trolling consideration, one court of the majority group2’ considered the 
cases which represent the minority view and stated that under the pe- 
culiar circumstances of most of them, it would have produced a harsh 
result to bring the tax payments within the scope of the covenant to 
pay rent. This comment was made in a case in which the tenant had 
agreed to pay a stipulated rent and to make the tax payments. In a 
well reasoned opinion, the court considered the narrow difference be- 
tween rent by equivalence and rent eo nomine, and decided that it would 
be a “Sticking in the bark” to hold that a covenant to pay taxes as 
compensation for the use of the premises was not a covenant to pay 
rent but that a covenant to pay taxes as rent eo nomine was such a 
covenant. It held, therefore, that in the former case, also, effect should 
be given to the evident intention of the parties that the taxes should be 
paid as rent. 


It is evident that in several of the cases cited as sustaining the mi- 
nority view that a covenant to pay taxes is not a covenant to pay rent. 
These decisions can be explained by the fact that no intention of the parties 
that the particular covenant should be so construed was manifested by 
the lease. By the express words of one of these minority cases2@ and by 
logical innuendo from several others2? if such an intention had ap- 
peared, it would have been given effect, even though the taxes had not 
been referred to as rent eo nomine. 


Some of the minority cases*° sustain the holding that a covenant to 
pay taxes is not a covenant to pay rent on the ground that taxes differ 
from rent. They take the position that taxes are not only uncertain, 
but that they are payable to some one other than the lessor and so lack 
elements that are essential to rent. At the beginning of any per.od, of 
course, the amount of taxes is uncertain, because it has not yet been 
determined. Sums definite or capable of being made definite, however, 
satisfy the element of certainty in rent.*!| This argument as to un- 
certa.nty is met in several cases.*2 In one of them?? where the propo- 
sition was considered, the court stated that “Taxes are capable of being 
reduced to a certainty (they are the most certain as to periodical re- 
currence of all human affairs and their sum is never left in doubt after 
the tax books are made up) so that there is nothing in the cases holding 
that a covenant by a lessee to pay taxes should be consirued as a covenant 
to pay rent that militates against the definition of rent.” Again, in an 


27. In re Copping’s Estate, supra note 14, 

28. Evans v Lincoln Co., supra note 6. Cf. MeCann v Evans, supra note 20. 

29. Hodgkins v Price, supra note 2; Wilson a. Swayze, supra note 4; Holder v Southern 
Cotton Oil Co., supra note 9; Langley v Ross, supra note 9; Lavielle v Erpeldinger’s Exrs., 
(1927, Kentucky), 290 S.W. 1040. 

30, Garner v Hannah, supra note 9. 

31. McCann v Evans, supra note 20. 

32. Knight v Orchard, supra 10; Kites v Church (1886), 8 N.E. 743, 142 Mass. 586, 
holding that it makes no difference whether “the amount to be paid has been defined 
by the agreement of the parties, or has been left indefinite. Rice v Loomise, 139 Mass. 
302, 1 N.E. 548; Ocean Grove Camp Meeting Assn, v Sanders, 67 N.J. Law 1, 50 Atl. 449. 
33. Knight v Orchard, supra note 10. 
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English case** it was decided that rent, the amount of which may fluc- 
tuate according to the happening of certain events, is not an uncertain 
rent; and that the mere fact that it fluctuates does not make it un- 


certain, if upon the happening of a definite event it becomes certain be- 
fore the time of payment arrives.?5 


Certain of the minority decisions in holding that taxes are not rent 
stress the fact that taxes are not payable directly to the lessor.2* In 
several of the cases that sustain the majority view, this argument has 
been answered effectively. In one of them:7 it was pointed out that 
there is no distinction between a payment directly to the lessor and one 
to a collector for the lessor, whether that collector be a public authority 
or not. It is still a payment for the benefit of the landlord, and is part 
of the stipulated compensation for the use and occupation of the pre- 
mises. Another court?* reasoned that if the agreement had been to pay 
the amount of taxes into the lessor’s bank, or to a dependent relative, 
or to a creditor, no one would suggest that the payment was not the 
equivalent for all purposes of a payment directly to the landlord, and 
that there is no substantial difference between the cases as supposed 
and the case of a payment directly to officials for taxes. 


An additional ground for sustaining the majority view exists, al- 
though it has never been considered by the courts. An analysis of the 
ancient feudal tenures and the development of rent and taxes in the 
old common law indicates that there is much similarity between them 
and that they have a common source.?? Under the feudal system, the 
King required military services in time of war from the Knights who 
held land. Gradually there developed a system of pecuniary levies in 
lieu of the requirements of personal services. The privilege of assessing 
these payments or escuages, as they were called, came to be so abused, 
that in response to national clamor, King John agreed in the Magna 
Charta to impose no assessments thereafter without the consent of Par- 
liament. This condescension on the part of the King was omitted in the 
charter of his son, Henry III. Later, by the statute of 25 Edw. 1, cc. 5 
and 6, and subsequent statutes, it was provided that the king must se- 
cure the consent of parliament to levy aids for the realm. These pay- 
ments were the groundwork of all succeeding subsidies and the land tax 


34. Ex parte Voisey. In re Knight (1882) 21 Ch. Div. 442, in which rent varied ac- 
cording to the number of acres under cultivation. 


35, In re Spies-Alper Co., supra note 10. 


36. Fiffany on Real Property, supra notation 1; Wilson v Swayze, supra note 4; Evans 
v Lincoln, supra note 6; Finch v Gilray, 16 Ont. App. Rep. 484; Metropolitan Land Co. 
v Manning ,supra note 3. 


37. Davis v McKinnon, 31 Upper Cana Queen’s Bench Report 564, (1871); Cf. Skinner v 
Hunt, 68 J. P. 173, 90 L.T.N,S. 430, 20 Times L.R. 176, cited in 1915 L.R.A. 356 
38. East v Clarke, supra note 10. 


39. The development of taxes and rent is found discussed under feudal tenures and 
services in the following books and sections: Coke on Littleton, Book 2, Chapter 1, Sec. 
84, note 1; sections 68b; 72b; 73a; 73b; 74b; 47a; 142a; 108a; 87b; and note under 
section 121; 142a; 143b; 15la; note one under section 232; 158a; 86a; 17b; note 4 under 
section 47a; 65a; 142a; 142b; 151. Cooley’s Blackstone, Fourth Edition, page 470 in 
chapter 4 book 2; page 503 in chapter 7; book 1; chapter 8, page 266; Book 2, page 
5,496, chapter 6, paragraph 80; page 482; pages 129; 467; 475; 479; 485; 491; 497; 179; 
165; 266; 492; 268; 1022. Kents Commentaries, 111 460. Petersdorff’s Abridgement, 
Volume 14, section 238, page 176; Volume 4, page 176; Minor’s Institute, Volume 4, part 
1, page 100. 


(Continued on page 170) 
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Concerning Jurisdictional Power of The Cir- 
cuit Court of Transcribed Judgments of 
Justice of Peace Courts 


A Review of the Decision Rendered in the Case of Bucky vs. Williard 
16 Florida Rep. 330 


By GATES Ivy, Associate Editor, Tampa 


Darwin began at the other end, he was only a beginning, and his be- 
ginning was only a starting po:nt. As my first offering of this year, 
under the new management, and in continuation of an humble service 
to the FLorRIDA LAW JOURNAL, I confess myself to be one of a peonized 
class subservient to the principle that there must be a beginning. 


Lawyers may come and lawyers may go, 

But the stream of judicial thought goes on forever; 
I think this, you think that, but lo! 

All of us never think together. 


Pardon the doggerel, but I have just leaned back in contemplation of 
the ego of our profession and why it is that sometimes we dare to pub- 
licly challenge pronouncements by Solon. But the stream must go on, 
the personnel of courts must change; the common law, which in Florida 
and a few other States we revere, is said to be a heritage of the race 
limited neither in its sources or benefits to any age or country, out of 
which grew the saying that “the law is the perfection of reason.” In 
recent months we have learned from our Supreme Court that we have 
a common law in Florida, a piece of legal learning which this pupil in 
legal lore and principles did not know before that announcement and de- 
cision. We have been warned that the son may not stand on the father’s 
shoulders; tributaries contribute to the main stream, and thus swolen, 


the main stream seeks its own course, wandering here and perforce edg- 
ing yonder. 


My present contribution will begin near the beginning with a question 
as to whether merely because there is a beginning, should that also be 
the end, imperially begun, imperially ended. 


Concerning the jurisdictional power of the Circuit Court over the tran- 
script of the record of a judgment rendered in a lower court which by 
statute, when transcribed and recorded in the office of the Circuit Clerk, 
becomes a lien subject to execution to be issued by the Clerk of that 
Court, attested and under its seal, the writer is dissatisfied with the de- 
cision rendered in an early case by the Supreme Court of Florida and 
which, being a leading case contrary to authority of other courts in cases — 
in like situation and state of statutory law, must be of interest to the bar 
at large. The opinion was rendered by a divided court, and the dissent- 
ing opinion was stronger in reason, sounder in doctrine, and opened the 
way for the use of remedies ancillary or lateral to the interest and pro- 
cedural rights of the parties to the main cause, while the decision of the 
Court in which all but one of the Justices joined, denied these rights and 
the jurisdictional power of the superior court in such case in any event, 
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submitting this reasoning as arising in such case: “The question sug- 
gests itself whether, if the judgment of a justice of the peace docketed in 
pursuance of the statute is not a judgment of the Circuit Court, that 
court has any power to entertain the motion of appellant to set aside the 
execution. If it is not an execution issued upon a judgment of the Cir- 
cuit Court, then the statute does not apply, and that court would prob- 
ably have no power to control the writ as its own process. The judgment 
having been docketed, the justice does not issue the execution, and it may 
not be within his power to control it by a proceeding of this character. 
The result would be that if such execution was illegally issued by the 
Clerk, the parties would be left to their remedy by such action at law 


or in equity as might be proper when a right of action shall have ac- 
crued.” 


The Court held in this decision: 


“The direction of the statute is to the Clerk to issue an execution, 
not to the Court, nor need the execution be characterized as an exe- 
cution of the Circuit Court as the statute in effect merely requires 
that the execution and proceedings thereon be assimilated to the 
form used by the Circuit Court and also to the manner of enforce- 
ment. 


“In all these requirements the jurisdiction of the Circuit Court 
does not enter. The Clerk has certain duties to perform in his re- 
lations to the Circuit Court. The duty in question has no reference 
to any act of that Court or of its judge, and it does not seem that 
the judge or the Court has any office to perform in relation to a 
transcript of judgment filed with the Clerk.” 


In the dissenting opinion it is recited: 


“The fi. fa. in this case, as disclosed by the record, was issued 
under the seal of the Circuit Court by the Clerk of the Circuit Court, 
was attested in the name of the judge thereof, and was returnable 
before the judge thereof. For this reason I think it was properly 
treated as an execution issuing from the Circuit Court.” 


We now refer to the particular decision in question in which, dealing 
with the question of the issuance of execution by a superior court on a 
judgment rendered by an inferior court under a provision of statute, 
the Supreme Court of the State of Florida rendered an opinion in the 
case of Bucky vs. Willard, 16 Fla. 330. When the decision was rendered, 
there existed a statute in character somewhat similar to statutes now 
existent concerning the transcription and recording in the office of the 
Circuit Clerk of judgments of county courts and civil courts of record 
for the purpose of lien, execution and levy. The statute reviewed by 
the decision mentioned provided that execution might be issued by the 
clerk of the Circuit Court to the sheriff on judgments rendered in the 
Court of the Justice of the Peace when a transcript is filed and recorded 
in the office of the clerk of the Circuit Court. The statute further pro- 
vided that the judgment when so transcribed and recorded should become 
the judgment of the Circuit Court and enforced in like manner as other 
judgments of the Circuit Court and that no judgment rendered by a 
Justice of the Peace shall be a lien on real estate until a transcript there- 
of shall be filed in the office of the clerk of the court and docketed. The 
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question raised in the case was as to whether the Legislature had the 
power to confer upon a Circuit Court authority to enforce a judgment 
rendered by a Justice’s Court and that because the Circuit Court could 
not render a judgment in the particular case owing to the jurisdictional 
amount involved, therefore, it could not be a judgment of the Circuit 
Court and could not be made the judgment of the Circuit Court by any 
process other than by the exercise of its own jurisdiction. One phase 
of the decision of interest lies in the announcement that even though the 
Legislative Act existing at the time the mentioned decision was rendered 
contains certain provisions which might be considered unconstitutional, 
these provisions might be considered as surplusage and the rest of the 
Act remain and after such surplusage was stricken, it was held that 
there still remained the provision that the transcript of the judgment 
from the Justice of the Peace Court may be filed and docketed in the 
office of the clerk of the Circuit Court and that from that time the judg- 
ment shall be enforced in like manner as judgments of the Circuit Court. 
The Court in reviewing the mentioned case avoided determination of 
the question as to whether or not the Legislature has the power, not only 
to provide for the filing of a transcript of the judgment of an inferior 
court with the clerk of a superior court and thus to create a lien and 
power of execution but to make the judgment of the lower court the 
judgment of the superior court. The phase of the decision which is of 
interest to the writer at this moment lies in the announcement of the 
Court that the direction of the statute for the issuance of an execution 
is to the clerk rather than to the Court and that indeed the execution 
issuing out of the Circuit Court need not be characterized as an exe- 
cution of the Circuit Court as the statute in effect merely requires that 
the execution and the proceedings thereon be assimilated to the form 
used by the Circuit Court and also to the manner of enforcing it. The 
Court held that in all of these requirements the jurisdiction of the Cir- 
cuit Court does not enter but that the act of issuing the execution was one 
of the ministerial duties of the clerk of a Circuit Court and that this 
duty has no reference to and does not constitute the exercise of juris- 
diction by the Circuit Court. To the writer, it does not seem necessary 
that the Court should have treaded with such stealth in approaching this 
question. It seems to us that the writ of execution is a judicial writ and 
that it is the writ of the court out of which it issues; the clerk of that 
court issues the writ but under the seal of the court. The transcription 
of the judgment is the record upon which the Circuit Court or superior 
court acts in such cases; the judgment remains the judgment in fact of 
a lower court and the superior court is given jurisdiction only for the 
purpose of enforcement and this power is not an original jurisdictional 
power reaching back and taking over the exercise of jurisdiction by the 
lower court. It seems to us that the Supreme Court of this state could 
have approached the question less timidly and more directly. 


The writer thinks the logical result of such statutes is that after the 
transcription of the judgment the power of execution in such case rests 
with the superior court, and the superior court acquires jurisdiction to 
act upon the transcript of the judgment for the purpose only of its en- 
forcement, and hence the superior court does not assume thereby the 
original jurisdictional power of the other court ‘and no conflict of juris- 


diction results. This view is supported by the following authority and 
many others. 
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We are merely citing miscellaneously authorities which have some 
bearing on the discussion foregoing and we call attention to the case 
of Diffenbach vs. Roch, 2nd L. R.A. 829 (N. Y.). The Court in that 
case treated the subject of inquiry as follows: “After a judgment has 
been docketed in the County Clerk’s office, it becomes a mere statutory 
judgment of the County Court. It is not in fact a judgment of that 
court. There has been no judicial action there and no judgment has in 
fact been entered or rendered. It is simply to be deemed a judgment of 
that court and such a judgment has not been twice rendered, once in 
the Justice’s Court and once in the County Court.” 


In our independent discussion foregoing, we have reasoned that the 
judgment entered in the lower court remains in fact the judgment of 
that court, and that the superior court only acquires jurisdiction for 
the purpose of enforcement, if we shall be allowed a view independent 
of that announced in Bucky’s case supra. On this point the case of 
Littster vs. Littster, 25 Atl. 117 (Penn.) will be of interest as fortifying 
this statement. To the same effect, see Fitch vs. Byall, 49 N.E. 455. 
The Court in that case made the following recitation: “Filing a trans- 
cript of the judgment of the Justice of the Peace in the office of the 
clerk of the court above, under the provisions of Section (etc. referring 
to a statute) was to make the judgment a lien on appellant’s real estate 
in Allen County, and did not make the same a judgment of the trial 
court, or give it any authority to grant relief therefrom.” 


For another case sustaining the reasoning that the judgment of the 
lower court remains its judgment in fact and that the superior court 
merely acquires jurisdictional power for enforcement by virtue of the 
transcript, see the case of Brown, et ux. vs. McKinney, 17 Atl. 642 
(Penn.). The Court in rendering its opinion recited that a transcript 
filed in the superior court was for the purpose of lien only. “This does 
not give the common pleas jurisdiction over the judgment (the common 
pleas was the superior court). The Court can not open or set it aside. 
The common pleas can only acquire jurisdiction over it when it is brought 
into that Court upon certiorari or appeal. The judgment is still in force 
before the justice, and any attack upon it must be made there.” 


Concerning the power of superior courts with respect to judgments 
of an inferior court where transcript of the judgment has been filed in 
the former court, see annotations appearing in Annotated Cases 1914 A, 
page 415. 


Until overruled, however, and respecting the decision rendered in 
Bucky’s case, supra, the superior court acquires no jurisdiction of any 
character. The act of issuing the execution is a ministerial act of the 
clerk of that court though under its seal and returnable to that court 
and hence by this decision the result is that under no circumstances 
could the superior court entertain a proceeding in revival, with which 
doctrine the writer humbly disagrees for reasons above set forth as 
supported by authority precedent and better reasoning. The opinion in 
Bucky’s case was rendered by a divided court. The dissenting opinion 
was sound. The writ issued by the clerk was under the seal of the 
Circuit Court and is a jurisdictional writ; it is returnable to that court. 
It is returnable there for some purpose, and that purpose is jurisdictional. 
Otherwise, how and where are irregularities and excesses to be dealt 
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with? How and where are claimant’s issues to be determined? If the 
writ of execution issued by the clerk ministerially bear no seal of 
court or teste, signature, or fail as a writ, does no jurisdictional power 
exist to deal with such questions? Certainly the lower court, even if 
existent, could have no such power over a writ and proceeding issued 
out of another court to whose clerk the authority to issue the writ is 
given by statute upon the transcript recorded in his office. 


In cases where the lower court has been abolished by the Legislature 
but only after judgment was entered and recorded and transcript filed 
and recorded in the office of the Circuit Clerk, how are such judgments 
to be revived after becoming dormant if such may not be done under 
the jurisdictional power of the Circuit Court acting upon the trans- 
cript within its jurisdiction for purposes of enforcement? Is not a pro- 
ceeding on scire facias one for enforcement? After the judgment has 
been rendered and duly recorded among the records of the lower court 
and transcript thereof filed and recorded in the office of the superior 
court, is the judgment creditor to be precluded in his rights merely be- 
cause of an act of the Legislature abolishing the court in which it was 
originally rendered? And is there to be thereafter no right of revival 
merely because three years have elapsed without the issuance of an 
execution which merely rendered the judgment dormant? It was and 
continues to be a lien in such case because it was transcribed and re- 
corded as required by statute; it remains a valid judgment notwith- 
standing the subsequent abolition of the lower court as was done in 
the case of the Civil Court of Record in Hillsborough County, Florida 
and other counties becoming entitled to such courts under Chapter 
11,357, Acts of 1925, Extra Session of the Florida Legislature. 


The Civil Court of Record in such counties was abolished by an act 
of the Legislature of 1931, Chapter 14,663, approved June 3, 1931, and 
all pending cases were transferred to the Circuit Court for final dis- 
position. Thus limited, the abolition statute leaves the matter of the 
general records of the abolished court undisposed of. 


By the opinion rendered in the case of Massey vs. Pineapple Orange 
Co., 100 So. 170 (Fla.), it was held that Sec. 4504, C.G.L., relating 
to dormancy because of the failure to have execution issued within 
three years after rendition of a judgment in the Circuit Court, does 
not affect the lien meanwhile, and rights of third parties remain sub- 


ject thereto and on revival proper recourse may be had by the judg- 
ment creditor. 


It was further held that within its twenty years of life, scire facias 
may be had at any time, and, a fortiori, the writer sees in this holding 
of the court sufficient support for the further conclusion that at any 
time during this period of twenty years a transcript of the judgment 
may be filed with the clerk of the superior court provided meanwhile 
the lower court and its functionaries are still existent and unabolished. 
Of course, if abolished before transcription, there would be no medium 
left for compliance with requirements of statute as to transcription and 
that would be another matter. We are contending that the better view 
is, and of necessity must be, that the Circuit Court acquires jurisdiction 
over the transcript for the purpose of enforcement and all things and 
proceedings incident thereto, including the power to have issued the writ 
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of scire facias for revival after dormancy and to act upon the trans- 
cript of the judgment filed with its clerk who under its seal and in the 
name of the judge of that court does the ministerial act of issuing the 
writ of execution, but returnable, not to himself, not to the lower court, 
but to the Circuit Court. Why is the writ made returnable to the court, 
if that court has no jurisdiction over it, over the transcript and all en- 
forcement proceedings, including scire facias, revival for the purpose 
of effectual enforcement of a judgment which remains a lien by reason 
of the recording of the transcript in the office of its clerk and why 


was the writ issued in Bucky’s case made returnable to the Circuit 
Court? 


Out of a proper solution of these questions will arise many problems 
for the title examiner where lower courts are abolished after judg- 


ments are entered and after and before transcripts are filed in the 
superior court. 


The reviewed case is brought to the reader’s attention and with due 
deference it is submitted that the decision and incident announcements 
are in error; the doctrine of the dissenting opinion is sound, practic- 
able, preserves the object of the statutes, and is in accord with the con- 
struction of statutes relating to a like situation by the country’s courts 
of last resort. We believe the Florida decision in respects to which our 
criticism is limited stands alone, and we do not find that it has yet 
been overruled in these respects. 


REMINDER!! REMINDER!! 


Members of the Association who are delinquent with their dues are 
reminded that expenses of the Association go on continually in its en- 
deavors in behalf of the profession and are respectfully requested to 
mail checks covering dues to Ed R. Bentley, Treasurer, Florida State 
Bar Association, 100 Drane Building, Lakeland, Florida. 


Law enforcement and gangster extermination cannot be made com- 
pletely effective so long as a substantial part of the public looks with 
tolerance upon known criminals, permits public officers to be corrupted 


or intimidated by them or applauds efforts to romanticize crime.—Presi- 
dent Franklin D. Roosevelt. 


The Department of Justice, cooperating with local authorities, has 
already brought to bear its present facilities in such fashion that scores 
of desperadoes have been rounded up, shot down or convicted. It will 
continue, without abatement, its warfare on the underworld and upon 
those who aid or connive in harboring wanted gangsters and gunmen. 
—Attorney-General Cummings. 


| 
| 
| 
i 


FLORIDA LAW JOURNAL 


Published Monthly, October to July, Inclusive 
By Florida State Bar Association 


SUBSCRIPTION PRICE $5.00 PER ANNUM 


« 50 CENTS PER NUMBER 


ED R. BENTLEY, Editor-in-Chief 
LAKELAND, FLORIDA 


ASSOCIATE EDITORS 


LOCAL BARS FORUM 
Louis Ossinsky, Daytona Beach T. S. Trantham, Lakeland 
Thomas F. West, Jr., Milton William B. Tippetts, St. Petersburg 
Elmer E. Hazard, Jacksonville Louis Kurz, Jacksonville 

NOTEWORTHY DECISIONS ARTICLES OF GENERAL INTEREST 
John G. Baker, Orlando Herbert U. Feibelman, Miami 
Gates Ivy, Tampa Wm. N. Ellis, Orlando 
Ed S. Hemphill, Jacksonville James W. Day, Gainesville 
REVIEWS 


D. H. Redfearn, Miami 
E. N. Bowyer, Lakeland 
PUBLICATION COMMITTEE 


W. I. EVANS, Chairman 
C. FRED THOMPSON ALFRED A. GREEN 


W. H. ELLIS GEORGE C. BEDELL 


(While the FLORIDA LAW JOURNAL desires to permit the free discussion of all ques- 
tions, it is not responsible for the personal views of authors of signed articles. Their pub- 


lication is not to be deemed an endorsement of any position taken on any controversal 
question. —The Editor.) 


EDITORIALS 


Government Intervention In Private 


Affairs Not New 


Today we hear much talk of the regulation of industry and the fixing 
of prices by governments. There is an almost unanimous feeling that 
this governmental tendency is both new and dangerous. It is, therefore, 
refreshing and reassuring to turn back the pages of time about 650 
years to the 51st. year of King Henry the Third, and observe tendencies 
at that early date similar to those which under-lie our recent statutes. 
Such tendencies found expression in and are illustrated by the “Statute 
of Pillory and Tumbrel” enacted in 1266 providing punishment for vio- 
lations of the “Assise of Bread and Ale.” Governmental intervention 
even in every day personal affairs of the individual, such as weights 
and measures and the prices of bread and beer, is thus shown to be 
almost as old as the government of England, from which we took our 
common law and many other governmental precepts. The “pains and 
penalties” prescribed by this act for violations of minute regulations 
concerning people’s daily bread and drink were certainly quite as drastic 
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as any of our modern sumptuary statutes prescribe. Yet England con- 
tinued on its ‘merry way” and neither national prosperity nor individual 
initiative were permanently injured by the legislation. 


Let us, therefore, take courage, and think not that the future holds 
such dire results as some prophesy. 


We are reproducing on the following pages a fac-simile (slightly re- 
duced) of a 1543 print of this statute of Henry III. This statute is 
also found in Vol. 1 of Pickering’s Statutes at Large, pages 47 to 50, 
and is therein termed “A Statute of the Pillory and Tumbrel, and of 
the Assise of Bread and Ale.” The statute is preceded by a reproduction 
of the title page and colophon of the 1543 volume. 

We are indebted to the Association of the Bar of the City of New 
York for these rare plates. 


The Encroachment of The Federal Government On The 
Sovereign Rights of The Various States 


(Continued from page 150) 


These invasions of the sovereignty of our States are going on with- 
out a single amendment to the Constitution authorizing them. 


The States are sitting supinely by and permitting and even in some 
cases approving the creation and operation of bureaus and departments 
in the Federal government until the Federal government controls and 
operates practically everything within the field of operation. 


President Washington, in his farewell address, said to the American 
people: 


“If in the opinion of the people, the distribution or modification 
of the constitutional powers be in any particular wrong, let it be 
corrected by an amendment in the way which the Constitution desig- 
nates . . . . but let there be no change by usurpation for though 
this in one instance may be the instrument of good, it is the cus- 
tomary weapon by which free governments are destroyed.” 


The States entered the Union under the Constitution voluntarily— 
that they cannot voluntarily withdraw has been determined by our 
highest courts and by the loss of. life and blood. Then, if we are for- 
ever bound, should we not likewise be bound to amend the Constitution 
in the manner we have agreed to rather than by unsanctioned usur- 
pation. 
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HENRICI TERTIIL. 


by his commaundnient: Ft is proulded, that all Curuefours of the kynges 
tao2kes Mall be chofen bp the othe of. rit. men, and offuche as will and mate 
atrende belt to that office, And that thet be fuffictent to aunfwere the kpnge, 
sénevebe, and Mall fwere, that thet bare trucanDlaufull witnee. Bnd 16 
the tzefourer 02 barons of the efchecker baue any (ulpectton of fale alowan= 
ces of Charges o2 other thinges,the truthe mufte be inquired, and he thatis 
atteincd Mall antwere to the for as muche as the allowaunce amoun= 
teth bnto, and Malbe tmpzifoncd one pere and.rl.dates,and Mal be punithed 
atthe bynges pleafure. And the furuerours Malbe punifhed fo2 thet confent. 
And ipwetwile he,that bpon the accompt did conccle and kepe fecret fuch thin 
ges, twherof he ought to haue charged hin felfe, Mall bee puni(fhed inlikes 
wife, ashe that adinttted (uch falfe alowances . And that the Fullicers,com= 
iniflioners, other Mal from helforth dcliucr into the efchequer,at the feakt of 
faincte APiqghell from pere to pere, the cttreatcs of fines and ametciamentes 


made aud tated befozethem, and of all hinges wherfore the ertreatcs are 


twonte to beDeliueredrhere. Yudther ofthe efchcwec Mall make ertreates of 
the fomons throughesH Mires, fauing thatthe ertreates in of all plees 
Mhalbc Delmered immediately after the cire made 


flatatc of made the, $1. pere of Ryng Gencp (Ge . ill, 


Fa baker o2 a bauer bee conuicte, becqule he hath not 
ucd the allife ofbzeade and ale, the fyatte feconde and thirde 
tpime he Mall be accordingelto pis offence, itit bee not 
oller GreuoUs, but ifthe offence be greuous and often, and be 
not ainended, then he Mall (uffer puntihment of the body, that 
isto ttt a baber to the ppllozy,and a to the tumbzell, o2fome other 
tection. Firlte. bt . laufull nen Mall be fwozne trulp to gather all 
ofthe totone, that is to Witte buMelles, halfe and quarter buMhels, galons, 
pottels, and quartes, as Well of tauccnes as of other places. Deatures 
and weightes, that is to witte poundes, halfe pounbdes,and other Iptle weigh 
tes, wherwwith beabe of the totne 02 of the courteis wared, that ig to Cai, one 
lofe ofeuerp forte ofbreade. And bpon eucrp meafure, elle, welghte, and 
alfo bpon euerplofe the name of the owner Mall be written. And Ipkewple 
thet Hhall gatherthe meataces of milles . Hfter whiche thinge done aus 
full men Ghali (were to mabe true aunfwereto all thinges as Mall be 
Demaunded of them inthe kynges bebalfe bpon articles here folowpnge, 
and (uche thinges as be fecrete, thet Mall btterfecretelp. Aud the baplpffe 
Mhall be commaunded to bainge in all the bakers and brners with theic 
meafurcs, andallthinges Dndertwzitten. Fpitte thet Hallinquire the prpce 
of theatre, thatts to tite, howea quarter of the befte wheate twas folde the 
latte market and hotve the (econde theate, and howe thethirde: and 
howe a quarter ofbarlepandotes. howe the bakers bieadein 
thecourte Dotheagre, that {s to witte twaftell and other breade after wheate 
of the bette 02 of thefeconde, of of the papce. Allo howe 
t ence 


STATUTE OF PILLORY AND TUMBREL, 51 Henry III (1266) 
(By courtesy of Association of the Bar of the City of New York) 
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encreate Decreale in the price of wheate a baker oughtto change the affiire 
and weight of bis bzeade. Aifo how muche the wakell ought to ware, audal 
other manec of bzeade after the price of a quarter of twheate that chet pefent. 
for defaulte in the weighte of the bzeade a baber ought to be amercted, 
opto betudged bnto the accozdpnge tothe lawe and cuftome of the 
court. sf anp Rewarde og aup byibe Doth celefle puniMmence 
of the pillozie and tumbeell, being alcedi tudged, 02 to be (udged of righte. 
Bifoifthet haue in the towne a pullozp of conuenient Krengthe, as appertels 
neth to theipbertic of theit market, whiche thet mate bie (tf nede be) without 
bobdelp perill either of man oz woman. Bfterward thet Mall enquire of the als 
(ile and price of wpne after the Departure ofthe Fultices incire, o2 of them 
that were latt tu office of the market cfthe towne, thatis to fate ofthe bintes 
nats naines, aud bow ther fella galonofwpne. Alforfanp coscupted wpne 
be in the totone, fuch as is not holfome foz mannes bodte. Alfo of the afltfe 
of ale in the courte of the totone howe itis, and whether it be obferucd, andit 
net howe muche bzuers folde contrarp tothe allie, and thet Mall pres 
fent thetrnames diftinctelp and openly, and that thet be amercied euerp 
Defaulte, 02 to'be tudged tothe tumbeell, tf tiper (ell contrary to the allple. 
fo if there be any that fell by one meafure, and bie by an other. Alfo tfany doe 
falfe elles, weightes 02 meafures.Alfo if anp boucher do (cil contageous 
fete, o2 that died ofthe mucren.. Blfo thet Hall cnquire of cookes that (ethe 
02 FiThe with 02 water, oz any otherwile that isnot holfome fog 
manites bodte, 02 etter tharthet hauc kepte tt folonge that itlefeth bis natu: 
cal holfomnes,aud chen teth tt againe and fell it. alfo of fopftallers, that bie 
any thinge afoze the Oue and accuftoined houre, againtte the cood Mate and 
toeale of the totone and market, 02 that pafle out of the towneto mete fuche 
thinges as come to the market, being out ofthe totone, to the entent that thet 
maie fell the fame in the totone moze Dere Dnto cegratours that btter it moze 
bere then thet wold that brought, incafe thet had come tothe towne mars 
ket. wohan a quactce of barlep is (olde of ale (hal be 
fold¢ fo2.t.d, bit.quactes of ale Mail be folde foz. ut. d. 
then for. fit. s. bt. d. then. b. quartes 
foz-ti.D.tohen itis (olde at.t.d.and fo from benffozth 
the payces Mall incceafe and becteale after therate of. bi.D. 


flatutee made at or inffe. sz. 
reve of Rynge the 


HEYERS Of grace. MD. CCirbii. the. lit. pere of the reigne of 
Henep, fon of kpnge John, in the btas of S. Martin, for 
ey the better eftate of this realine of Englande, andfo2 the moze 
(pedp minifracton of Fultice, as belongetl to the office of a 
Eyrige, the moze difcrete men ofthe realme beinge called toges 
ther, as well of che higher as of the lotwer cftate: Ft was proutded, agreed, 
E ogdetned, that whereas thecealme of englande oflatebad ben difquicted 


with 


STATUTE OF PILLORY AND TUMBREL, 51 Henry III (1266) 
(Conclusion) 
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THE FORUM 


Shall We Abolish The Bicameral Legislature? 


By HERBERT U. FEIBELMAN, Associate Editor 


Miami, Florida 


Lord Bryce in his great work, “The Ameri- 
can Commonwealth”, sensed a lack of quality 
in those who occupy publie political office 
in America, particularly those members of 
the Legislatures of the several States. He 
undertook to analyze the causes of their 
meagre quality, and compared the average 
American political office-holder with his 
counter-part in Europe, particularly England. 


His conclusion was that there was lacking 
in the American tenure the distinguished 
honor which # accorded European  office- 


holding. it would be trite to repeat here the 
conception which the average American citi- 
zen holds of those who go to the Legislature. 
No discovery is disclosed in saying that the 
average American citizen considers the ave- 
rage man who goes to the Legislature as 
devoid of publie spirit, and as imbued with 
some selfish motive, either political or mer- 
cenary, for, asks the average citizen, how can 
a man afford to spend a godly sum to go to 
the Legislature for the comparatively nominal 


salary that he receives? It is rumored in 
Florida, for instance, that a jack-pot of 
$75000.00 was employed for the purpose of 


defeating one member of the Florida Legis- 
lature. Campaign funds for a single seat in 
the Legislature, amounting to $5000.00, have 
been considered commonplace, especially when 
the issue has been tightly drawn. Here and 
there disclosures have been made which tend 
to explain why such positions justify the 
expenditure of such vast sums of money. 
For instance, in New York State recently it 
was disclosed, through findings of the Fed- 
eral Trade Commission, that a State Senator 
was actually in the employ of prominent 
public utilities at the time when bills con- 
cerning them in the Assembly were consider- 
ed, and letters were introduced showing his 
rather frank reports of his influence among 
the members of the Assemblymen, and_ his 
acknowledgment of receipt of substantial 
sums as reimbursement for “Expenses.” 


These disclosures but demonstrate the in- 
efficacy of our bicameral legislatures. Such 
things must be only because of the fact that 
our bicameral legislature gives free play to 
the work of dishonest men, and the repre- 
sentatives of the people can conceal their 
accountability to superior forces. In so far 
as the bicameral legislature is concerned, it 
is a failure, if for no other reason than that 
graft can thrive therein with apparent im- 
punity. 


In many states in the Union, the majority 
of the people are not represented in the legis- 
lature, because the number of representatives 
is not based upon the number of inhabitants. 
There is a lack of proportional representation, 
due particularly to the fact that within the 
past thirty years or more, the increase in 
urban population has been greater than that 
of the rural population. The representation 
was fixed by constitutions which were written 


when the rural and urban population were 
more evenly balanced. This basis maintains 
today, with the result that the will of the 


majority of the people in a given state is 
not asserted, and can be asserted only by 
the wildest form of  horse-trading. This 
situation arose in the State of Mississippi to 
the extent that its Governor, an advocate of 
au new constitution, recently pointed out the 
unfair basis of representation. In Florida, this 
situation obtains to a marked degree, and as 
the delegates to a convention to draft a new 
constitution would be upon a basis of repre- 
sentation similar to representation in the 
lower house of the Legislature, the effort to 
cure the evil is considered by many to be 
altogether unjustified and fruitless. 


A study of the development of the Ameri- 


can democracy in the making will disclose 
that a bicameral legislature was advocated 
for the federal government by reason of 
conditions that were peculiar at the time 
of the adoption of the Constitution of the 
United States. It was necessary to satisfy 
the jealousies of the thirteen colonies and 


to insure equipollency in at least one house. 
To insure the liberties of the people and to 
provide representation upon the basis of 
population, and to create a house close to the 


people and responsive to their wishes, the 
House of Representatives was conceived. A 


legislative body with two houses was pecu- 
liarly an American conception, to serve pe- 
culiarly an American purpose. The Consti- 
tutional Convention of 1787 was created “for 
the purpose of revising the Articles of Con- 
federation and perpetual Union between the 
United States of America and reporting to the 


United States in Congress assembled and to 


the States respectively such alterations and 
amendments of the said Articles of Con- 
federation as the representatives met in 


such convention shall judge proper and neces- 
sary to render them adequate to the preser- 
vation and support of the Union.”—Formation 
of the Union, p. 44. 
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It is widely recognized, therefore, that the 
business of the Constitutional Convention 
was really for the purpose of providing “al- 
terations and amendments of the Articles of 
Confederation,” and not to write a new con- 
stitution. 


The Articles of Confederation provided for 
a single House of Congress. —Formation of 
the Union, p. 28. 


It is thus seen that the concept of a two- 
branch legislature grew out of the need for 
a Federal Government. The adoption of the 
idea of a bicameral legislature in each state 
followed the example set by the Federal 
Government. 


In the light of these conditions, it is easy 
to appreciate the drastic change which 
Senator George W. Norris, of Nebraska, has 
been advocating for more than a_ decade. 
Senator Norris has acquitted himself as one 
of America’s most enterprising statesmen, 
with a rare concept of government and 
governmental purposes, and has contributed 
immeasurably to the cause of popular, re- 
sponsible government. Senator Norris, as 
early as January, 1923, expressed his views 
in The New York Times. 

Senator Norris’ idea was more recently 
projected by him in an address on February 
22, 1934, at Lincoln, Nebraska, in which he 
repeated his plan. This address was recently 
printed in the Congressional Record. In this 
address, Senator Norris explained the real 
reason for having a legislature consisting of 
two houses. 

He said: 

“The theory back of this kind of a 
legislature was a beautiful one. The ob- 
ject to be attained was to have one 
branch of the legislature as a check upon 
the other. It was a system of checks and 
balances. But the dominant reason was 
one which had descended from a time in 
the history of the world when the com- 
mon people comprising the government 
were not sufficiently civilized and suf- 
ficiently educated to govern themselves. 
The Senate of the United States was 
originally a body elected by the legis- 
latures. This precaution was taken on 
the theory that this body would be more 
aristocratic, and would if thus elected be 
more likely to protect the rights of prop- 
erty than if elected directly by the peo- 
ple. The President of the United States 
was elected by a College of Electors, who, 
it was assumed, would select the Chief 
Magistrate with more deliberation than 
if that official were elected directly by 
the people. The House of Representatives 
was elected directly by the people. And 
thus in the new Government, the only 
place where the people had a direct voice 
and vote was in the election of the 
House of Representatives. This House 
was intended to represent the people, as 
against property, and thus the checks 
and balances were completed with the 


idea that the rights of property should 
always be safeguarded and protected, and 
the people themselves should not have 
a direct voice, either in the selection of 
members of the Senate or in the selection 
of the President.” 


With the advance of civilization, however, 
and with universal education, Senator Norris 
recognized that the ability of the people to 
act more directly in their Government im- 
proved. Thus it was that we provided for 
the popular election of Senators. And thus 
it was that one of the major reasons for a 
two-house legislature even in the Federal 
government, has been obviated. 


But one of the chief faults which Senator 
Norris finds with a bicameral house is that 
‘it has created a third house, more powerful 
than either of the two which gave it birth, 
and this third house,’ as he referred to it, 
“is the conference committee, in whose se- 
lection the people have had no voice, and 
which, upon occasion, frequently becomes the 
most important branch of our Legislature.” 

Senator Norris says: 

“There is no record of the workings 
of the conference committee. Its work is 
performed, in the main, in secret. No 
constituent has any definite knowledge 
as to how members of this conference 
committee votes, and there is no record 
to prove the attitude of any member of 
the conference committee. 


“When a bill passes one branch of the 
legislature and passes the other branch 
in a different form, the matter is refer- 
red to the conference committee. This 
conference committee, arbitrarily selected 
by the presiding officers of the different 
branches, takes the dispute and molds it 
into a law. It then submits the report to 
the House and to the Senate. The con- 
ference committee report cannot be a- 
mended by either branch. It must be 
voted up or voted down as a whole. 
Members must take what they believe to 
be bad, in order to get what they be- 
lieve to be good. If it is rejected entire- 
ly, it may mean, the entire defeat of the 
legislation. If the conference committee 
does not agree upon a bill, then it must 
necessarily fall in its entirety. As a 
practical proposition, we have legislation 
then, not by the voice of the Members 
of the Senate, not by Members of the 
House of Representatives, but we have 
legislation by the voice of five or six 
men. And for practical purposes, in most 
cases, it is impossible to defeat the legis- 


lation proposed by this conference com- 
mittee.” 


This third house of the legislature, there- 
fore, is not responsible or responsive to the 
people, and not infrequently brings about a 
denial of the fulfillment of their very wishes. 
It frequently is the tool of those who would 
exploit the power of the Legislature for 
their own special interests. 
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Senator Norris maintains that if we are 
to retain the two-branch legislature, it would 
be a vast improvement to provide, by consti- 
tutional amendment, that the people elect, 
directly, a third branch, to take over the 
jurisdiction and the power of the conference 
committee. 


Senator Norris advocates a_ one-branch 
legislature, with membership small in num- 
ber (between 25 and 30), with its legislative 
enactments and its deliberations open to the 
public, to the end that each member is ab- 
solutely responsible to the people. He would 
pay the members of this one-branch legis- 
lature substantial salaries. The representa- 
tives of this legislature, therefore, would 
look only to the people for their emolument. 
Senator Norris considers that, with a one- 
branch legislature, comprised of a few mem- 
bers, a substantial salary could be paid each, 
and yet there would be effected a substantial 
savings to the tax-payer. 


As part of his plan, Senator Norris would 
abolish partisanship, and would have mem- 
bers of the one-branch legislature chosen on 
a non-partisan ballot. He makes the obser- 
vation that “the issues which divide the 
great political parties in our country should 
in no way interfere with the business ope- 
rations of our states.” He believes that if 
politics were eliminated, members would be 
elected to enact our laws according to their 
qualifications for the state legislature, with- 


out being handicapped by any partisan mat- 
ters. Senator Norris observes: 


“Men may disagree as to whether our 
country should join the League of 
Nations, but the legislature of the State 
of Nebraska has nothing to do with that 
subject.” 


By removing the question of partisanship, 
Senator Norris thinks that members of the 
Legislature would not follow the bidding and 
dictates of the party machine and party 
bosses. One-house Legislation would elimi- 
nate corruption. According to his abundant 
legislative experience, the easiest legislature 
to control is one that is large in number, and 
a one-branch legislature with a few members, 
would be difficult, indeed, for selfish inter- 
ests to control. 


Those who have visited any state legis- 
lature while it is in session, will recognize 
the soundness of this observation of the 
Nebraska Senator. 


In the demand for efficiency in govern- 
ment through responsibility to the people, 
and their needs, we may well expect, in the 
near future, a serious movement toward the 
adoption of this very fine plan of Senator 
Norris. His arguments are simple, yet un- 
answerable. ‘The truth of the business is 
that there is no sound reason today for the 
existence of a bicameral legislature. Mature 
consideration of this plan of the distinguish- 
ed Nebraskan will in time win many ad- 
herents and its enactment into law is well 
within the pale of probability. 


Is A Covenant To Pay Taxes A Covenant 
To Pay Rent ? 


(Continued from page 155) 


of the present time. The definition of rent included those services neces- 
sary to be rendered to the lord which he in turn owed to the King, such 


as the obligation to attend him in the wars. 


The obligation to pay 


taxes is the direct successor of the obligation to perform these military 
services, and, consequently, like these services, is rent. 


It is evident, therefore, that a covenant by the lessee to pay taxes 
should be regarded as a covenant to pay rent when the intention of the 
parties to this effect is evidenced by the terms of the lease. 


Practically everybody agrees that we have too many poor lawyers— 
poor in intellect, lacking in the proper conception of the functions of 
the Bar and for the most part, poorest in the service which they render 
to their clientele. It is this problem which we must face and solve if 
we are to have a finer and abler Bar.—John Kirkland Clark. 
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FLORIDA STATE BAR ASSOCIATION 


JOHN D. HARRIS, St. Petersburg ED R. BENTLEY, Lakeland 
President Secretary-Treasurer 
Members of the Executive Council 
Martin Caraballo, Tampa Wm. H. Rogers, Jacksonville 
C. E. Chillingworth, West Palm Beach Giles J. Patterson, Jacksonville 


Together with the President and Secretary-Treasurer 


MESSAGE OF THE PRESIDENT 


By JOHN D. HArRIs, President 


The interest shown by the large attendance and the spirited discussion 
of the committee reports made the Conference of Local Bar Associations’ 
Delegaics, held in Tampa October 5 and 6, one of the outstanding gather- 
ings of Florida lawyers in the history of the State Association. The 
Bar of Florida is to be congratulated that such distinguished members 
as attended the conference are willing to give their time, thought and 
attention to not only correcting defects in our Judicial and Criminal 
procedure, but to preparing suggestions and revisions of our Judicial 
and Criminal procedure to the end that justice may be more expeditiously 
administered. 


Printed reports of the Committee on “Revision of the Judiciary Article 
of the Florida Constitution” and of the Committee on the “Revision of 
Criminal Procedure” should be ready for distribution before the next 
annual meeting of the Association at which time it is hoped that some 
definite decisions may be made. 


The Next annual meeting of the Association will be held in St. Augus- 
tine, January 31, February 1 and 2. It is not too early now to begin mak- 
ing your plans to be present. Your President requests that the several 
Law School Alumni in Florida, who care to have breakfasts, luncheons, 
etc., during the annual convention, immediately begin the preparation 
of their plans and notify the Secretary, Ed R. Bentley, as early as pos- 
sible. Outstanding among these alumni gatherings at Palm Beach were 
those held by the graduates of Florida University, Washington and Lee 
and Stetson. Let us. work together to make the next convention the best 
in the history of the Association. 


Executive Council Holds Meeting 


The Executive Council of the Florida State Bar Association met in 
Tampa on October 5, 1934, all members of the Council being present 
as follows: 


John D. Harris, President W. H. Rogers 


Ed R. Bentley, Secretary C. E. Chillingworth 
Martin Caraballo Giles J. Patterson. 
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An informal invitation from St. 
Augustine to hold the annual meet- 
ing was presented by Judge David 
R. Dunham, which, together with let- 
ters from Scott Loftin and Mr. Howe, 
Manager of the Ponce de Leon Hotel, 
offered the use of the Ponce de Leon 
Hotel for the annual meeting. It was 
set out that single and double rooms 
with running hot and cold water, 
without bath, would be $5.00 daily 
per person American plan; single 
and double rooms with communicat- 
ing bath, $6.00 daily per person 
American plan; single and double 
rooms with private baths, $7.00 daily 
per person, American plan. 

The hotel charges will include the 
annual banquet and the hotel orches- 
tra will be available for concerts, 
teas, dances and any other social 
functions without extra charge. 

In case a gentleman and his wife, 
having room with private bath at- 
tend the convention, the price will be 
$13.00 per day for the two persons, 
American plan. 

The Council accepted the invitation 
and set January 31, for the meeting 
of the Conference of Delegates and 
February 1 and 2 for the meeting of 
the State Association. 

It was announced by the President 
that the Executive Council and the 
Commissioners on Uniform Laws of 


the American Bar Association would 
be guests of the Florida State Bar 
Association; that this invitation in- 
cluded only the members and not 
their wives or members of their 
family, and that the only expense to 
be borne by the State Association 
was the hotel bill, which would be 
borne equally by the Jacksonville 
Bar Association and the State Asso- 
ciation. 

The Executive Council elected the 
following to membership: 

The St. Petersburg Bar Associa- 
tion (Group membership of 81 mem- 
bers). 

The Eighth Judicial Circuit Bar 
Association (Group membership of 
26 members), and the following in- 
dividual members: 

Cecil C. Bailey, Jacksonville; J. C. 
Getzen, Jr., Bushnell; Norris F. Bas- 
kin, Ocala; L. E. Futch, Ocala; W. 
Robert Smith, Ocala; A. P. Buie, 
Ocala; Wallace E. Sturgis, Ocala; 
Alonzo P. Meadows, Ocala; Donald 
M. Nelson, South Miami; Thomas 
W. McElvy, Tampa; Mary Gunn 
Campbell, Marianna; Paul Ritter, 
Jacksonville. 

The Executive Council, upon the 
suggestion of the American Bar As- 
sociation, authorized the President to 
appoint a committee on the Co- 
Ordination of Prosecutors and Police. 


LIFE’S RECORDS CLOSED 


By an odd coincidence, Marshall C. Musser, 
Jr., young attorney of St. Petersburg, Florida, 
died on October 6, 1934, one month following 
the death of his grandfather, Judge George 
M. Bilger. 


Judge William Brooks Young, an attorney 
of Jacksonville and a ‘veteran of the war 
between the states, who was among the he- 
roes surrendered by General Robert E. Lee, 
died in Jacksonville on September 28, 1934. 
Judge Young came to Jacksonville in 1880 
and served as Judge of the Fourth Judicial 
Circuit for three years and declined an of- 
fer of an appointment on the Supreme Court 
of Florida. 


George B. Clough, 67 years of age, formerly 
a practicing attorney of Tampa, died on 
October 1, 1934, in Houston, Texas. 


Judge George M. Bilger, 72 years of age, 
an outstanding citizen and former municipal 
Judge of St. Petersburg and a practicing at- 
torney in that city for the past fourteen years, 
died on September 6, 1934. 


Elvin A. Bass, 29 years of age, a prominent 
attorney and member of the Legislature from 
Palm Beach, died in that city on October 
1, 1984. He was stricken in his office with 
a heart attack and died five minutes later. 

Judge Leroy Brandon, a former attorney 
of Jacksonville and at one time Grand Master 
of the Masonic Grand Lodge of Florida, died 
in Hot Springs, Arkansas, on September 18, 
1934. 


Fred B. Shippey, 57 years of age, for thir- 
teen years Judge of Broward County, died 


in Harriman, Tennessee, on September 15, 1934 
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American Bar Association’s Radio Program 


The American Bar Association 
is presenting a series of twelve radio 
broadcasts under the auspices of the 
National Advisory Council on Radio 
in Education. It is being given over a 
nat.onwide network of the Columbia 
Broadcasting System on Saturdays 
at 7:45-8:00 p. m. Eastern Standard 
Time. Following is a list of the 
speakers and their subjects with the 
dates on which they are scheduled to 
appear : 


Oct. 6. “The Lawyer Attacks the 
Crime Problem.” Scott M. LOFTIN, 
President of the American Bar Asso- 
ciation. 

Oct. 18. “The Government’s Pro- 
gram of Fight Lawlessness.” HOMER 
S. CUMMINGS, Attorney General of 
the United States. 


Oct. 20. “Enforcement of the 
Ethics of the Legal Profession.” 
FREDERICK H. STINCHFIELD, Member 
of the Executive Committee of the 
American Bar Association. 

Oct. 27. “Better Justice through a 
National Program for Bar Associa- 
tions.”” JAMES GRAFTON ROGERS, for- 
mer Assistant Secretary of State, 
and PHILIP J. WICKSER, Secretary of 
the Coordination Committee of the 
American Bar Association. 

Nov. 3. “Making the Police Force 
an Efficient Fighting Unit.” O. W. 


WILSON, Chief of Police of Witchita, 
Kan., interviewed by Will Shafroth, 
Assistant to the President of the 
American Bar Association. 

Nov. 10. “Scientific Research in 
the Field of Criminal Justice.” WuL- 
LIAM DRAPER LEWIS, Director of the 
American Law Institute. 


Nov. 17. “The Preservation of 
Constitutional Liberty and the New 
Deal.”” DONALD R. RICHBERG, General 
Counsel of the National Recovery 
Recovery Administration. 

Nov. 24. “Administrative Tribunals 
vs. Courts Under the New Deal.” 
THOMAS D. THACHER, President of 
the Association of the Bar of the 
City of New York. 


Dec. 1. “Shall We Abandon Ship? 
A Discussion Concerning the Consti- 
tution and Present Governmental 
Trends.” JAMES M. BEcK, former 
Solicitor General of the United States 


Dec. 8. “Selecting Our Judges.” 
PAUL V. McNutTT, Governor of In- 
diana. 


Dec. 15. “Needed Reforms in 
Criminal Procedure.”’ ROSCOE POUND, 
Dean of Harvard Law School. 

Dec. 22. “Fundamental Aspects of 
the New Deal from a Lawyer’s Point 
of View.” JOHN W. DAvis, former 
Solicitor General of the United States 


CHANGES IN FEDERAL COURT 
OFFICE AT PENSACOLA 


W. Logan Hill, son of private secretary 
W. L. Hill of Senator Fletcher’s office, has 
as Clerk of the United 
States Court for the Northern District of 
Florida. Mr. Hill for several years has been 
assistant District Attorney in the office of 
George Earle Hoffman, Federal prosecutor 
for that district. 


assumed his duties 


James B. Watson, young Pensacola attorney, 
was on October 1, appointed to succeed W. 
Logan Hill as assistant United States Dis- 
trict Attorney for the Northern District of 
Florida, with his office at Pensacola. 


LAW OFFICE CHANGES 


William B. Bond of Jacksonville, on Oct- 
ober 1, announced the opening of his offices 
for the general practice of law in the Atlantic 
National Bank Building, Jacksonville. 


Lawrence O. Casey, formerly of Hollywood, 
and Miller Walton, formerly of Baxter & 


Walton, Ft. Lauderdale, have formed a part- 
nership under the firm name of Casey and 
Walton, with offices in the Congress Building, 
Miami, Florida. They have as their associates: 
Frank O. Spain, David B. Newsome, Ray A. 
and W. Marion Walton. 


Peterson 
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American Bar Association’s Four Point Program 


Radio Address by Scott M. Loftin, President, Inaugurating a Series of Programs by the 
Columbia Broadcasting System entitled, “The Lawyer and the Public.” 


“Many citizens inquire why lawyers do 
not do something about the crime situation. 
They tell us that organized gangs of criminals 
roum the country, looting banks, kidnapping, 
extorting tribute from legitimate business, 
and bribing law enforcement officials, al- 
most at will. They ask: ‘Doesn’t the Bar owe 
some duty to society in this matter?’ The 
individual lawyer has no more power to 
change these things than you have, but the 
Bar Associations ought to and do consider 
it their business. They are hard at work 
on this difficult matter and are making some 
headway with it. It is my purpose to talk 
with you for a few minutes about what we 
are doing and what we hope to accomplish. 

“There is no need to dwell on the serious- 
ness of the crime problem. Estimates of our 
annual bill for crime run over twelve bil- 
lion dollars a year. Its menace extends to 
every home, and its prevention is one of the 
primary objects of organized government. 

“The lawyers have come in for their share 
of criticism because of the work of a few 
lawy who have been in league with the 
underworld, and because of our slow and 
cumbersome criminal procedure, which gives 
every advantage to the accused. 

“With the first of these criticisms no self- 
respecting member of the Bar can quarrel 
and is the first to demand that these men 
be punished. Since such practice flourishes 
only in the largest cities and is relatively 
small, it is just as unfair to tar the entire 
legal profession with this brush as it is to 
condemn the entire medical profession be- 
cause certain members performed a face-lift- 
ing operation on Dillinger. 

“As to the criticism that our system is 
unwieldy and protects the criminal [ must 
say that in many places this is true, and 
that the lawyer has a duty to perform there, 
but one which he cannot carry out without 
the aid of the people themselves and their 
legislators. 


“The American Bar Association is taking 
the leadership in an effort toward improve- 
ment. During the past year it has attempted 
to bring about unity in the work of all Bar 
Associations, through a National Bar program. 
The largest and most active associations in 
the country have joined together in studying 
four major topics of prime importance in 
improving the administration of justice. The 
first stresses the necessity for improving the 
enforcement of criminal law; the second urges 
the raising of the requirements for admission 
to the Bar so that a lawyer’s license will 
be a guarantee both of good moral character 
and sound legal training; the third refers 
to the improvement of the methods of select- 
ing judges; and the fourth to the unlawful 


practice of law by individuals who have not 
had the preparation and training required of 
lawyers before they are permitted to practice. 
A fifth subject, which has been added this 
year, emphasizes the necessity for better en- 
forcement of professional ethics. This will 
tend to make more efficient the methods by 
which dishonest and unscrupulous lawyers are 
barred from the profession. 


“While all of these are of great importance, 
I am sure you will agree that none is more 
vital than the first, the problem of criminal 
law and its enforcement. 

“At the last meeting of the American Bar 
Association a considerable part of the program 
was given over to the work of the Criminal 
Law Section. Some 250 of the State and 
Local associations had been canvassed as to 
their opinions concerning the relation § be- 
tween politics and crime, the efficency of 
the local prosecutor and police, the prevalence 
of kidnapping and racketeering, and what the 
Bar could do to better existing conditions. 
This covered but a narrow segment of the 
cause of crime and its cure, but the wide 
interest which it aroused was significant. 
In every State, Bar Associations sought to 
present as accurate a picture as possible of 
local conditions. The opinion of lawyers on 
their local situation was of great importance, 
since lawlessness in most of its aspects is 
a local phenomenon. The results show that 
law enforcement is not considered a serious 
problem in small communities, but is regarded 
as a matter of grave moment in larger cities 
where there is a direct relationship between 
politics and crime, according to our infor- 
mation. Fortunately, it relates chiefly to 
minor offenses. 


“The Bar is ready to undertake the reform 
of criminal procedure. This is a problem 
which lawyers are best qualified to attack, 
and from which they can hope to secure the 
best results. The result of the work of the 
last year has been the framing of a program 
on criminal law, which was submitted to the 
annual meeting. Here, at least, the lawyers 
speak with one voice and their practically 
unanimous approval of the program augurs 
an active participation over the whole country 
in carrying it out. They cannot do this un- 
less they have your support and that of the 
other citizens of your community. 

“The first recommendation is the appoint- 
ment of a permanent committee in every 
State, composed of both lawyers and laymen, 
and charged with the duty of encouraging 
law enforcement. We have had a multitude 
of surveys and investigations of law enforce- 
ment, and many of them have been extremely 
valuable. The difficulty has been in having 
commissions disband when they finished their 
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work and made reports, as there was no 
machinery to carry their proposals into ef- 
fect. Work in any field of criminal law must 
be continuous and persevering. In that way 
only can permanent reform be brought about. 

“The second recommendation asks for the 
establishment in each local association of a 
Committee on the Reform of Criminal Pro- 
cedure, and a Committee on Police and Pro- 
secution, which, with a group appointed by 
the Governor, will make recommendations to 
the Legislature and will study methods of 
improving the police and making the prose- 
cutor’s office more efficient. Lawyers in 
reality have no more concern with the police 
than have doctors or bankers, but the lawyer 
is an officer of the court and as such he 
has a public duty to perform in bringing 
about a more effective administration of 
justice. The police are a cog in the machinery 
of the law, and if they do not mesh with 
ethe other gears, the result is inadequate law 
enforcement. I heartily approve of the state- 
ment which has been made that there should 
be less speech-making and more thief-taking. 
There must be less talk and more action. 

“Our recent survey shows that the police 
can be considerably improved and that the 
methods of scientific crime detection are not 
as widely employed as they should be. As 
an example, we can take the little machine 
known as the lie detector. This simple de- 
vice, consisting of three pens which record 
on a moving drum the rate of respiration, 
the pulse beat, and the changes in blood pres- 
sure, has proved its value in hundreds of 
cases. In a recent case in Illinois, 14 sus- 
pects were quizzed in an effort to determine 
the slayer of a young girl. The evidence was 
not conclusive against any of them. All were 
tested upon this instrument and the records 
obtained indicated that only one of them had 
lied. He fled, but was apprehended two weeks 
later and confessed. He was tried, convicted, 
and sentenced to prison. Although this is 
only one instance of the many confessions 
obtained by the use of the lie detector, not 
more than a half dozen of these machines 
are in use by the police throughout the 
country. 

“The third proposal recommends the cre- 
ation in each State of a State Department of 
Justice to supervise actively the work of every 
law enforcement agency. A uniform law on 
this subject will be submitted to State Legis- 
latures. The need for it is found in the lack 
of co-ordination of sheriffs, police and dis- 
trict attorneys within a single State. 

“The fourth recommendation, to rid the 
profession of dishonest and unethical prac- 
titioners, needs no comment, as it is for the 
manifest good of the public as well as of the 
Bar. 

“The American Law Institute has formu- 
lated a code of criminal procedure which was 
drawn by experts after the most careful and 
painstaking work. This code has not received 
the proper attention from legislatures through 
out the country, and the suggestion that it 


be so considered is the last of the recommen- 
dations. Under this code a defendant claiming 
an alibi or insanity is required to give notice 
to the prosecuting attorney so that he may 
be prepared to meet it. This should do away 
with such defenses when they are spurious. 
Also, it is recommended that the court or 
prosecution be permitted to comment on the 
failure of the defendant to testify in his own 
behalf. Such is now permitted in five States 
and in England. 


“The American Bar Asociation intends to 
press for the adoption of these recommen- 
dations and requests your support in this be- 
half, and thereafter in making them effective. 
I want you to know that the lawyers are 
interested in this matter and feel that with 
your co-operation we can get results. True 
as it is, a river never rises higher than its 
source, so the enforcement of criminal law 
will never be any more effective than our 
citizens demand.” 


PERSONALS 


Former Circuit Judge Harry G. Taylor of 
the Tenth Circuit, has received an appoint- 
ment representing the general counsel of the 
Internal Revenue Bureau with offices in Mi- 
ami. Since the Judgeship Mr. Taylor held was 
abolished by the last Legislature, he has 
been in the General Counsellor’s office in 
Washington. 

William Brooker, prominent attorney of 
Tampa, has been installed as Commander of 
the U. S. S. Tampa Post of the American 
Legion, of that city. 


Scott M. Loftin, President of the American 
Bar Association, was recently honored in his 
city by prominent Floridians and fellow Ki- 
wanians of that city. 


John W. Harrell, States Attorney of the 
Fourth Judicial Circuit, was recently elected 
by the annual Convention of States Attorneys 
hela in Detroit on October 1-3, as second 
vice-president, succeeding Burton Fitts of Los 
Angeles. _— 

H. P. Adair, Jacksonville attorney and 
chairman of the Duval County Budget Com- 
mittee, was recently elected to the directorate 
of the Florida State Chamber of Commerce, 
succeeding John C. Cooper, Jr., who has left 
the state to assume an executive position 
with the Pan American Airways, Ine., in 
New York. 


Benjamin Axleroad, of Miami, Florida, has 
been appointed by Judge Halsted L. Ritter 
of the United States District Court as Con- 
ciliation Commissioner under the Frazier- 
Lemke Bankruptcy Act. 

Herbert U. Feibelman, of Miami, Florida, 
has been re-appointed Associate Editor of 
the Commercial Law Journal of Chicago, and 
has been re-appointed as Chairman of the 
Committee on Judicial Councils of the Com- 
mercial Law League of America. 
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LOCAL BAR ASSOCIATIONS 


Conference of Delegates of Local Bar Associations 
Holds Two Day Session 


The Conference of Delegates of Local Bar Associations met in Tampa 


on October 5 and 6, with John D. Harris, President of the Florida State 
Bar Association presiding. 


Mr. H. P. Baya, President of the Hillsborough County Bar Association 
extended a welcome on the part of the Hillsborough County and Tampa 


Bar Associations and a response was made by James Whitehurst of 
Brooksville. 


The first day was given over to a report on criminal procedure. A _ 
preliminary report of the work of the Committee on Criminal Procedure 
was made by P. L. Gaskins, Chairman, who pointed out that the pur- 
pose of the Committee had been to codify criminal statutes of this 
state, using the model code suggested by the American Law Institute 
as a guide; that wherever it seemed best, that the present statutes 
were retained. Mr. Gaskins stated that there were only a few innno- 
vations proposed, such as alternate jurors; shorter and simpler inform- 
ations and indictments; shortened and simplified appeals, eliminating 
absurd technicalities; and provisions whereby an accused intending to 
use an alibi for a defense would be required to give notice of such in- 
tention and name the place he would contend that he was and the wit- 
nesses by which he proposed to prove his alibi. 


After Mr. Gaskins had made the preliminary report, he outlined the 
division of assignments to the various committeemen and these com- 
mitteemen were called upon and did present their reports, all being 
present except William Fisher of Pensacola and W. L. Tilden of Orlando. 
The assignments announced by Mr. Gaskins are as follows: 

WILLIAM FISHER, Pensacola, Florida: 

Chapter 1. Arrest. 
Chapter 2. Preliminary examination. 
Chapter 12. Waiver of jury trial. 


E. W. DAvis, Orlando, Florida: 


Chapter 3. Bail. 
Chapter 4. Method of prosecution. 
Chapter 5. Grand Jury. 


JUDGE MILLARD B. SMITH, Titusville, Florida: 
Chapter 6. Indictment and information. 
Chapter 7. Process upon indictment and information. 
Chapter 8. Arraignment. 
Chapter 9. Motion to quash and pleas. 
HERBERT S. PHILLIPS, Tampa, Florida: 


Chapter 10. Jurisdiction and venue. 
Chapter 11. Change of Judge and removal of cause. 
Chapter 13. Trial Jury. 
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J. C. ADKINS, Gainesville, Florida: 


Chapter 14. Presence of Defendant. 

Chapter 15. Dismissal of prosecution. 

Chapter 16. Continuance 

Chapter 17. Proceedings to determine mental condition 
of Defendant. 


W. L. TILDEN, Orlando, Florida: 


Chapter 20. Motion for new trial. 
Chapter 21. Motion in arrest of judgment. 
Chapter 22. Judgment and sentence. 


P. L. GASKINS, Jacksonville, Florida: 


Chapter 18. Conduct of trial. 
Chapter 19. Conduct of Jury after cause finally sub- 
mitted and verdict. 


JOHN P. STOKES, Miami, Florida: 


Chapter 23. Execution. 
Chapter 24. Certification of case. 
Chapter 25. Appeal. 


The second day of the Conference was opened by hearing a report 
from E. Harris Drew, Chairman of the Committee on Integration of 
the Bar. 


Curtis L. Waller of Tallahassee gave a most informative discussion 
on the amendments proposed to the Florida Constitution to be voted 
on November 6. 


The Committee on Revision of the Judiciary Article of the Consti- 
tution then made a preliminary report on its work through Chairman 
James E. Calkins of Miami. Mr. Calkins discussed the legal phase of 
amending the Judiciary Article and indicated that it was the commit- 
tee’s opinion that Article V of the Constitution could not be amended 
by submitting one amendment, but that several amendments would have 
to be submitted to obtain the results desired. In general, this preliminary 
report provides for a three court plan: the Supreme Court, Circuit 
Court and the County Court. All other Courts were to be abolished. 
The report also suggested that one prosecutor to the county could take 
care of the prosecutions. It was the opinion of the Committee that 
Judges should be elected but that their term of office should be material- 
ly lengthened. 


Following the report of the Committee, the delegates formally adopted 
the Calkins’ Committee as their own, this committee having originally 
been appointed by the Florida State Bar Association. 


Much discussion of the various phases of the Committee’s report was 
had, during which Giles Patterson offered a resolution, which, after 
some amendments, was adopted as follows: 


“That this Conference of Delegates of Local Bar Associations 
makes the following declaration of principles which should be fol- 
lowed by its Committee upon the revision of the Judiciary Article 
of the Florida Constitution. 
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“1-__That all Judges should be appointed upon nominations in 
the making of which the Bar of the territory to be served by such 
Judges shall participate. 


“2 That this Conference recommends that the committee con- 
sider the question of whether the tenure of office of Appellate and 
Circuit Judges should be extended and also consider whether the 
terms should be during mental and physical fitness and good be- 
havior; and that it be further recommended to the Committee that 
it report at the next Conference of Delegates and include in that 
report a resume of the experiences of other states on these questions. 


“3__That this Conference favors adequate compensation for all 
Judges, to be irreducible while they hold office, with provisions for 
compulsory retirement or limited service at an appropriate age and 
after a reasonable length of service, with further provisions for 
retirement compensation. 


“4-_That the Committee be requested to study and report upon 
the question of limiting or consolidating the number and kinds of 
Courts now in existence and a plan or plans for expediting the 
disposition of appellate matters. 


“5—That a permanent judicial council of which a majority shall 
be members of the bench and bar be established to study the laws, 
court organization and procedure, to make recommendations and 
reports concerning the same, with other appropriate powers.” 


Motions were made and unanimously carried thanking the Hillsborough 
County and the Tampa Bar Associations for their entertainment and the 
committees on Criminal Procedure and Revision of the Judiciary Article 
for the splendid and painstaking work done by them. 


The following bars were represented: 


Florida State Bar Association, Brevard County Bar Association, St. 
Johns County Bar Association, Manatee County Bar Association, Palm 
Beach County Bar Association, Clearwater Bar Association, Eighth Ju- 


dicial Circuit Bar Association. Lee County Bar Association, Hillsborough 
County Bar Association. 


Lakeland Bar Association, Polk County Bar Association, Dade County 
Bar Association, Tampa Bar Association, Jacksonville Bar Association, 
Brooksville Bar Association, Tallahassee Bar Association, St. Peters- 


burg Bar Association, Dade City Bar Association, Seventeenth Judicial 
Circuit Bar Association. 


Among the most controversial and vital problems of the coming years 
are those relating to taxation. Lawyers will further impair their already 
declining leadership if they fail to bring disinterested and intelligent 


influence to bear upon the economic and legal questions involved.—Robert 
H. Jackson. 


Declarations of canons of ethics and bar association resolutions are 
helpful but in and of themselves are ineffective—Earle W. Evans. 
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PALM BEACH COUNTY BAR 
JOINS IN BODY 


The secretary is in receipt of an appli- 
eation from the Palm Beach County Bar 
Association for group membership in the 
Florida State Bar Association, effective as 
of January 1, 1935. 


The application carries the names of 93 
Palm Beach County lawyers. The local asso- 
ciation, however, reserved the right to strike 
from its roster between now and January 1 
all such members as shall not be placed in 
good standing by that date and to assume the 
payment of dues for such members as are 
carried in good standing as of January 1, 
1935. 

The above application came through C. 
Edmund Worth, Chairman of the Member- 
ship Extension Committee and was signed 
by B. F. Paty, President, and W. Murray 
Hamner, Secretary of the Palm Beach County 
Bar Association. 

C. Edmund says the hen cackles when she 
lays an egg and wants to know what an 
ostrich does. 


LOCAL BAR ASSOCIATION NEWS 


Ralph Richards was recently elected presi- 
dent of the Clearwater Bar Association, suc- 
ceeding Jack White. The other officers are 
Cyril Pogue, William H. Wolfe, vice-presi- 
dents; Ed S. Whitson, secretary-treasurer. 
The Clearwater group voted to join the State 
Bar Association and appointed a committee 
to make proper arrangements. 


The Manatee County lawyers have organ- 
ized a parliamentary law club. 


The Bar Association of the Eighth Judicial 
Circuit held its regular monthly meeting at 
the Primrose Grill in Gainesville on October 
fourth. 


The Palm Beach County Bar Association 
held a special meeting on October 12. The 
Association held its regular monthly luncheon 
on the preceding Friday, October 5, at which 
time they heard a report from the American 
Bar Association meeting recently held in 


Milwaukee, and adopted resolutions in mem-. 
ory of the late County Attorney Dave S. 


Southard, Jerome E. Wideman and Elvin A. 
Bass. 


SEVENTEENTH JUDICIAL CIR- 
CUIT ASSOCIATION NAMES 
OFFICERS 


Giles Lewis, prominent attorney of Orlando, 
was elected president of the Seventeenth 
Judicial Cireuit Bar Association at its annual 
banquet in the Perrydell, October 12. He will 
succeed John Tilden. During the last year Mr. 
Lewis held the position of vice-president of 
the association. He is active in civic affairs 
and the American Legion and is now the 
judge advocate of Orlando Memorial Post No. 
19, American Legion. 


Maxwell Wells, young attorney of Orlando, 
was chosen as vice-president, and S. Ed 
Goethe, also of Orlando, was re-elected secre- 
tary-treasurer. 


Dr. Clifford W. Crandall of the law school 
of the University of Florida, was the prin- 
cipal speaker, his subject being “Legal Ethics 
and Common Law Practice.” 


Other speakers included Federal Judge 
Alexander Akerman, Circuit Judge Frank 
Smith of Orlando, Circuit Judge Millard Smith 
of Sanford and County Judge Victor Hutchins 
of Orlando. 


The association adopted a resolution that 
the members, as a unit, would become affili- 
ated with the State Bar Association. 


SOCIETY OF THE BAR OF FIRST 
JUDICIAL CIRCUIT MEETS 


A meeting of the Society of the Bar of the 
First Judicial Circuit was held in Milton, 
October 10, 1934. 


The following officers were elected for 
the term 1934-35: 


Earl Hoffman, president; Ralph M. Mce- 
Lane, secretary-treasurer; L. M. Preacher, 
vice-president from Walton County; T. R. 
James, vice-president from Okaloosa County; 
John Wigginton, vice-president from Santa 
Rosa County; A. A. Fisher, vice-president from 
Escambia County. 

The Society voted to have a bust made of 
the late Judge W. B. Sheppard and the mem- 
orial placed at some suitable building, prefer- 
ably the Federal building, if Federal regu- 
lations permit. 

Hon. Millard F. Caldwell, Congressman 
from the Third Congressional district spoke 
briefly to the Society. 


Florida State Bar Association 


APPLICATION FOR MEMBERSHIP 
I hereby apply for membership in the FLORIDA STATE BAR ASSOCIATION. I was 


admitted to practice law in Florida , and am 
Date 
now a member of Bar Association, at 


I am a member of the Bar of the Judicial Circuit. 


I am attaching herewith check for $5.00 
($3.00) to cover one year’s dues. (Dues Signature of Applicant 


are $5.00 if admitted more than 7 years Business Address 
$3.00 for others). 


Application Endorsed by 
Approved 


Chr. Committee on Membership 


Mail to Ed R. Bentley, Secretary-Treasurer, Lakeland. 


WANTED 


TO BUY 


Second Hand Set of 
FIRST AND SECOND SERIES 


FEDERAL REPORTER 


FoR CASH 


Will Sell or Trade L. R. A. Ann. 
70 Vols., L. R. A. Ann. (New 
Series) 52 Vols., L. R. A. Ann. 
Letter Series 1915 A to 1918 F. 
24 Vols. American Reports Vol. 
1-60; American State Reports 
Vols. 1-30, 37-59, 61-97, 99-112; 
A. L. R. Vol. 1-12. 


All the above books in good 
usable condition 


P. C. GORMAN 


Attorney at Law 
STATE BANK BUILDING 


LEESBURG, FLORIDA 


FOR SALE 


Bound Copies of the 


Acts of the Legislature 
OF FLORIDA 
FOR THE FOLLOWING YEARS: 
1847; 1855; 1862 
1866 - 1867 
1868 
1869 - 1871 


1846-1862-1869-1871 
(bound in one volume) 


1873; 1877; 1879 
1883 


Prices on Application 


Giles J. Patterson 


701 Florida National Bank Building 
JACKSONVILLE, FLORIDA 


The Commercial Press 


INC. 


PRINTERS and PUBLISHERS 


Books, Annuals, Periodicals, Briefs 
and all kinds of 


Office Forms 


LET US QUOTE YOU ON YOUR NEXT JOB 


Mail Orders Given Prompt Attention 


308 S. Kentucky Ave. 


LAKELAND, FLORIDA 
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ATTORNEYS’ 
TEXTBOOK of 
MEDICINE 


By RoscoE N. Gray, M. D. 


Surgical Director Aetna Life Insurance Company 


A Practical Guide in the handling and trial of claims, written 
for lawyers by a doctor whose experience with over 700 affili- 
ated attorneys has given him complete understanding of what 
the lawyer must know about medicine, and how it must be 
told to him. 


—Covering many and varied disabilities and ailments en- 
countered in the medico-legal field, in a complete, thoroughly 
specific manner never before attempted for the guidance o 
attorneys. 


—With specific points and questions to be covered to prove 
or disprove liability. 


—wWith an index of 10,000 entries painstakingly prepared 


for lay use, giving entries for every conceivable method of 
listing a subject. 


One Large Volume, $12 delivered 


For complete description write to: 


Matthew Bender & Company 


109 State Street 296 Broadway 
ALBANY, N. Y. NEW YORK, N. Y. 
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From Start To Finish 


It’s easy to pick a good horse at the fin- 
ish - but mighty difficult at the start. 


So it is with a case or statute: 


Many a decision obtained from a digest, 
encyclopedia, text book, annotation, 
etc., or a statute obtained from a case, 
annotation or index, seems all right in 
the beginning, but looks like an “‘also 
ran’’ after it has been checked up in 
Shepard’s Citations. 


The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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NO FLORIDA LAW LIBRARY 
COMPLETE WITHOUT THE 


FLORIDA REPORTS 


VOLUMES 1 TO 22, INCLUSIVE 


Cases prior to and not included \ 
{ in the Southern Reporter 


To meet the demand for these Reports (which are 
part of the basic law) from lawyers throughout the 
State of Florida who realized the importance of the 
case law contained therein, we made a photographic 
reprint and the Reports are printed and bound in 
Five Books. 


This method prevents any possibility of typographical 
errors. 


The Index to the Forms in Crandall’s Florida Common 
Law Practice has 394 references to the cases in these 
22 volumes. This alone demonstrates the importance 
of these volumes. . 


Write for Prospectus, price, terms, etc. 


JOHN M. ELLIOTT 
Florida Representative 


The Harrison Company 


LAW BOOK PUBLISHERS 
Atlanta, Georgia 


LAW BOOKS PUBLISHED, BOUGHT, SOLD AND EXCHANGED 
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